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Executive Summary 
 
When President Trump reflected on his administration during this year’s State of the Union, he claimed, 
“Our agenda is relentlessly pro-worker.”1  The reality, however, is far different.  Over the past three and 
a half years, Trump’s appointees to the National Labor Relations Board (NLRB) have waged a full-scale 
attack on workers’ rights to organize unions and collectively bargain.   
 
The NLRB is the federal agency charged with protecting most private sector workers’ power to stand 
together and form a union, in order to bargain for higher wages, better benefits, and safer working 
conditions.2  These rights are essential to growing a strong economy, because they allow workers to 
bargain for their fair share of the wealth they create.  A worker in a union earns an average of 11.2 
percent more than a peer in the same sector who has similar experience, education, and occupational 
classification in a non-union workplace.3  Workers who are in a union are also 27 percent more likely to 
be offered health insurance through their employer,4 and unions play a key role in improving workplace 
safety standards.5  Union membership narrows the racial wealth gap, and union members of color have 
almost five times the median wealth of their non-union counterparts.6 
 
The COVID-19 pandemic has revealed that far too many workers do not have access to basic workplace 
safety protections, health care, or paid leave.7  Unions strengthen workers’ power to bargain for these 
basic rights.8  In response to this pandemic, workers are forming or joining unions at much higher rates 
than past years.9  However, instead of protecting worker’s rights to organize during the pandemic, the 
NLRB halted this momentum by suspending elections nationwide when over 100 elections were 
scheduled,10 and continues to suspend elections that could be safely conducted with mail ballots.11   
 
Although almost half of all non-union workers report that they would join a union if they could,12 only 
roughly six percent of private sector workers are union members.13  The reason — employers are 
exploiting the weaknesses in the National Labor Relations Act (NLRA), the law passed 85 years ago to 
protect workers’ right to organize.14  For example, when employers unlawfully fire union supporters, 
there are no fines or penalties to deter future violations.15  The NLRA must be strengthened to deter 
employers from retaliating against workers who exercise their rights.  The NLRB can and should do more 
to ensure union representation elections are fair, to prevent employers from evading their obligations, 
and to remedy violations of workers’ rights.  Nevertheless, the current NLRB has waged a multi-pronged 
attack on the right to organize since President Trump took office.  
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How Does the NLRB Function? 
 
As the agency charged with enforcing the NLRA, the NLRB has two core functions: conduct union 
representation elections and remedy unfair labor practices committed by employers and unions.  The 
agency consists of a Board of five Members who are Presidentially appointed and Senate confirmed, the 
General Counsel who is also Presidentially appointed and Senate confirmed, and career staff who serve 
in Washington, DC and in Regional Offices throughout the country. 
 
The NLRB’s five Members adjudicate and vote on representation cases and unfair labor practice cases.  
They may also conduct rulemaking.  Each Member serves for a five-year term, and these terms are 
staggered so that one Member’s term expires each year.  Three Members are from the President’s party, 
and two are from the opposite party.  The current Members are: 
 

• Chairman John Ring, who was previously a partner at Morgan, Lewis & Bockius, LLC, one of the 
largest law firms representing employers before the NLRB.  His term expires on December 16, 
2022.16 

• Member William Emanuel, who was previously a partner at Littler Mendelson, PC, another of 
the largest law firms representing employers before the NLRB.  His term expires on August 27, 
2021.17 

• Member Marvin Kaplan, who previously served as Chief Counsel to the Chairman of the 
Occupational Safety and Health Review Commission, and previously served as a Republican 
staffer drafting anti-union legislation in the House of Representatives.  His term expires on August 
27, 2025.18 

• Member Lauren McFerran, who is the sole Democratic Member and previously served as a 
staffer in the Senate and as a union-side labor lawyer.  Her term expires December 16, 2024.19 

 
President Trump has refused to nominate a second Democratic Member, leaving the fifth seat vacant. 
 
The NLRB has a General Counsel who serves for a four-year term.  When an employee, a union, or an 
employer files a charge alleging an unfair labor practice, the General Counsel investigates that charge to 
determine if it has merit.  If the General Counsel concludes it does, he or she can attempt to settle the 
case, or can prosecute the case before an Administrative Law Judge (ALJ).  A party that loses before an 
ALJ can appeal the case to a panel consisting of the Board Members.  However, if the General Counsel 
dismisses an unfair labor practice charge, the employee or entity filing the charge has no recourse.  The 
current General Counsel, Peter Robb, spent most of his career at a private law firm representing 
employers in cases against unions, and represented the Reagan administration when it fired air traffic 
control workers in retaliation for striking.20 
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I. The NLRB Has Conducted an Unprecedented Number of Rulemakings, All Designed 
to Eliminate Unions 

 
Although the NLRB has the power to issue regulations, it primarily formulates policy through opinions 
issued in cases litigated before the Board.  During the Trump Administration, however, the agency has 
attempted to jam through five rulemakings, more than the agency has issued in the 30 years prior to the 
Trump Administration.21  All of these rulemakings discourage workers from organizing unions and 
collective bargaining: 
 
         Making it Harder to Organize by Delaying Union Representation Elections 

 

On December 18, 2019, the NLRB overhauled its election procedures to delay the timing of 

representation elections.22  This included delaying the scheduling of a pre-election hearing, delaying 

when employers must post a notice of the petition for election in the workplace, and permitting parties 

to create additional pre-election delay by filing post-hearing briefs.  The effect of this rule is clear: 

establishing unnecessary procedural delays to provide employers more time to campaign against the 

union, through lawful or unlawful means.23 

 

         Enabling Companies to Evade Their Duty to Bargain as Joint Employers 

 

On February 25, 2020, the NLRB issued a rule that permits companies to reserve control over 

subcontracted employees’ terms and conditions of employment, or exercise control indirectly, without 

requiring them to bargain as a joint employer with a union representing those employees.24  In defining 

the list of “essential terms and conditions of employment,” the NLRB refused to include occupational 

safety and health.25  This is especially dangerous for temp-agency workers during this pandemic when 

many workplaces have failed to timely and effectively implement safety protocols.  For example, if a 

hospital controls the workplace safety standards, but refuses to bargain with the temporary agency 

workers, these workers will lack recourse against the party setting working conditions.26 

 
         Forcing Decertification Elections on Workers Who Want a Union 
 
On April 1, 2020, the NLRB announced that it would conduct elections even if the workers or unions file 

a charge alleging that the employer engaged in coercion that tainted the outcome of the election.27  This 

means that an employer can intimidate the workers into opposing the union, the union can report the 

coercion to the NLRB, and the NLRB will still allow a decertification election to proceed.  The NLRB can 

impound the ballots while it determines if the employer’s pre-election conduct was unlawful, 

encouraging employers to roll the dice on a campaign of unlawful coercion. 
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      Stripping Student Workers of their Right to Organize – PENDING 
 
On September 23, 2019, the NLRB issued a proposed rule to strip private university students of their 
protections when they perform work for their university28—contradicting the plain text of the NLRA.29  
If the NLRB finalizes a regulation to strip student workers of their right to organize at private universities, 
it could eliminate the ability of these workers to collectively bargain for basic protections, which is 
particularly damaging where there have been large COVID-19 outbreaks at colleges and universities.  
 

     Depriving Employee Access to Information about the Union – PENDING 
 
On July 29, 2020, the NLRB proposed a new rule to limit union access to email addresses, home 
telephone numbers, and cell phone numbers of employees eligible to vote in an election, while leaving 
employers free to use this same contact information.30  While claiming the goal is to protect individuals’ 
privacy from a union’s potential misuse of this information, the NLRB informed the Committee on 
Education and Labor on February 15, 2018, that no union has ever even been alleged to have abused 
such information. 31  As the pandemic makes employees more dependent on phones and email in order 
to organize safely, this rule will endanger workers and obstruct them from learning about the union. 
 

II. The NLRB Consistently Sides with Employers over Employees and Unions, Rigging the 
Rules against Workers Who Organize 
 

When adjudicating disputes between workers and their employers, the Trump-appointed NLRB has 
demonstrated a bias in favor of employers over employees—this is especially evident given the vacant 
seat on the NLRB that could be held by a second Democrat.  These decisions make it harder for workers 
to join a union, deny workers the protections of labor law, and let employers off the hook for retaliating 
against workers for joining a union.   
 
Enabling Employers to Gerrymander Union Representation Elections  
 
In a series of decisions starting on December 15, 2017, the NLRB overturned a longstanding rule for 
determining which groups of workers at a worksite constitute an “appropriate” voting unit.32  This 
change will frustrate workers’ ability to form unions, because the new rule allows employers to 
determine who will be allowed to vote in an election. It does so by requiring the inclusion of employees 
in the voting unit who never previously expressed interest in joining the union.  The effect of this decision 
is to make it less likely a vote to form a union will succeed. 
 
Making it Easier for Employers to Oust Unions  
 
On July 3, 2019, the NLRB held that an employer may withdraw recognition from a union, without an 
election, regardless of whether the union has support of a majority of workers at the time of 
withdrawal.33  Under this new standard, an employer may announce that it will withdraw recognition of 
a union within 90 days prior to the expiration of a collective bargaining agreement based on evidence 
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that the union has lost majority support, such as signatures in a petition, and may suspend bargaining 
for the new agreement.  Such an announcement would force the union to file for a new representation 
election within 45 days in order to regain recognition, and it would not prevent the employer from 
withdrawing recognition of the union at the expiration of the agreement if the election is not scheduled 
before then, even if the union has evidence of majority support at the close of the agreement. 
 
Making it Easier to Misclassify Employees to Stop Union Organizing 
 
On January 25, 2019, the NLRB reimagined the traditional test for whether a worker is an employee, and 
thus protected by labor law, or an unprotected independent contractor, by focusing its analysis through 
the lens of “entrepreneurial opportunity.”34  This decision makes it easier for employers to deny 
employees their labor rights by classifying them as independent contractors. 
 
The NLRB went even further on August 29, 2019 and decided that employers do not even violate the 
NLRA when they misclassify their employees.35  
 
Undermining the Right to Strike 
 
On July 25, 2019, the NLRB found that Walmart employees who participated in one-day and short-term 
strikes to protest low wages that were months apart were “intermittent” strikes and were not protected 
by labor law36—a novel interpretation of the law that varies from long-established precedent.37  The 
consequence is that these employees can be fired for what otherwise would be lawful protected activity. 
 
Allowing Employers to Circumvent Collective Bargaining 
 
On September 10, 2019, the Trump NLRB held that an employer can make unilateral changes to a 
collective bargaining agreement even if the union did not clearly and unmistakably waive its interest in 
bargaining over the subject—as long as the change is within the “scope” of a provision that permits the 
employer to act unilaterally.38   
 
Preventing Employees from Organizing Safely with Technology 
 
On December 17, 2019, the Trump NLRB held that employers could retaliate against employees for 
organizing through employer-provided technology, like workplace email accounts, that would otherwise 
be protected if the employee conducted it in person.39  This decision is out of touch with the modern 
workplace and imposes new burdens on teleworking employees’ right to organize free from retaliation.  
 
Eliminating Protections for Secular Faculty at Religious Education Institutions 
 
On June 10, 2020, the NLRB issued divested itself of jurisdiction over faculty at religious educational 
institutions.40  Now, secular staff and faculty at religious colleges and universities will no longer receive 
protection under federal labor law for exercising their right to organize and join a union.  Already, some 
religious employers have attempted to withdraw recognition of unions in response to this decision.41 
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Permitting Retaliation Against Anti-Racist Speech 
 
On July 21, 2020, the NLRB found that an employer did not violate the NLRA when it suspended an 
employee for referring to a manager as “master” to protest the manager’s allegedly racist behavior at a 
bargaining meeting.42  In doing so, the decision made it easier for employers to retaliate against workers 
who protest discriminatory behavior in the workplace.43   
 
These Rules and Precedent-Setting Decisions Have Turned Labor Law Against Workers 
  
The totality of new rulemakings, coupled with these and other decisions, amount to a brazen and 
deliberate campaign to allow employers to erect roadblocks to workers’ attempts to organize.  When 
that is not enough, these decisions allow employers to frustrate bargaining and orchestrate 
decertification elections. In doing so, the Trump Administration has turned the NLRA into a weapon 
against workers and unions. 

 

III. The NLRB’s Anti-Worker Decisions Are Tainted with Its Members’ Conflicts of 
Interest 

 
In its rush to execute the Trump Administration’s anti-worker agenda, the NLRB has repeatedly run afoul 
of federal ethics laws.44  In March 2018, the agency was forced to vacate a decision that narrowed the 
standard for holding companies liable as joint employers, because Member William Emanuel 
participated in that matter in violation of his ethics pledge.45  On September 13, 2018, the Board 
proposed a rule on the joint employer standard that was identical to the decision it was ethically barred 
from issuing.46  The NLRB then issued a report on November 19, 2019, that permits Members to “insist 
on participating” in a matter where the Designated Agency Ethics Official (DAEO) concludes they have a 
conflict of interest.47  This sham ethics report directly contradicts federal ethics regulations, which 
explicitly states that, if the DAEO “determines that the employee’s participation should not be 
authorized, the employee will be disqualified from participation in the matter.”48  
 
The NLRB again raised ethics concerns when Member Emanuel cast the deciding vote to let a company 
(McDonald’s) off the hook as a joint employer for retaliating against employees who organized for the 
Fight for $15.49  Member Emanuel’s former law firm, Littler Mendelson, established a legal hotline for 
franchisees on how to handle the same labor law issues that were pending before the NLRB.50  At the 
time of this report’s publication, Littler Mendelson’s legal hotline for McDonald’s franchisees (855-MCD-
LAWS, or 855-623-5297) is still operational—and was operational the entire time the case was before 
Member Emanuel.  Nonetheless, Member Emanuel insisted on participating in the McDonald’s case over 
the objections of parties and at least one ethics expert.51 
 
After over a year of the NLRB refusing to provide transparency about Members’ conflicts of interest, the 
Committee served a subpoena on September 15, 2020 to compel the NLRB to produce the DAEO 
determinations regarding participation in the joint employer rulemaking and the McDonald’s litigation.52  
After the issuance of the subpoena, the NLRB began permitting Committee staff to view some of the 
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documents in a closed setting.  The information uncovered by the Committee, to date, points to the 
need for far more transparency regarding ethics evaluations to better evaluate whether conflicts of 
interest are being papered over through a sham process.  
 

IV. The NLRB’s General Counsel Has Dismantled the Agency with His Mismanagement 
 
The NLRB’s General Counsel, Peter Robb, has made a series of policy changes that have undermined the 
prosecutorial powers granted to his office to protect workers from unfair labor practices.  Instead of 
carrying out his statutory duty to act as the agency’s top prosecutor,53 Robb has acted more akin to a 
defense counsel for employers, the most frequent violators of federal labor law.54  By refusing to fill 
vacant agency positions, interfering in union representation elections, and imposing unlawful 
procedures for processing cases, Robb’s actions have left already vulnerable workers in a precarious 
situation as they navigate their workplaces during the global pandemic. 
 
“Destroying the Agency from the Inside”55 
 
Robb has weakened the agency’s prosecutorial and administrative powers by exacerbating regional 
staffing shortages.  As noted in Bloomberg Law, “The NLRB [has always been] a decentralized agency” 
with Regional Offices located “close to the communities where the cases originate.”56  The Regional 
Directors who run these offices “supervise a staff of attorneys and field examiners in the processing of 
representation, unfair labor practice, and jurisdictional dispute cases.”57  The Regional Offices handle 
the vast majority of NLRB cases, and the hardworking staff of these offices are essential to fulfilling the 
agency’s statutory mandates.58   
 
However, under Robb’s watch, the agency has faced a staffing crisis aggravated by his refusal to spend 
appropriated funds as directed by Congress.59  Since 2017, the number of full-time NLRB employees 
declined by over 10%, from 1,467 employees in 2017 to 1,280 in 2020.60  Moreover, 15 of the NLRB’s 26 
regional offices have at least one vacancy or temporary appointment in a key leadership position.61  
Instead of spending the agency’s 
appropriated funds to fill these 
vacancies, the General Counsel has 
allowed funds to lapse.62 
 
Of the $274 million that the NLRB has 
been appropriated in each of the past six 
fiscal years, the agency left over $3 
million unspent at the close of FY18 and 
over $5 million unspent at the close of 
FY19.63   As a former NLRB Member who 
now represents employers noted, the 
lack of appropriate staffing “has the 
potential to have a real adverse impact[] 



 

EDLABOR.HOUSE.GOV 8 

on case handling, which is not good for the employers, unions, and individual employee who come 
before the agency[.]”64    
 
Prosecuting Unions for Exercising Free Speech while Incentivizing Employers to Flout the Law 
 
When a person files a charge with the NLRB, the General Counsel has the sole discretion whether to 
prosecute that case.  If the General Counsel refuses to prosecute, that person has no other opportunities 
for legal recourse.  Mr. Robb has used this to his advantage by shielding employers from liability and 
wasting time prosecuting unions for noncoercive activities.  For example, Mr. Robb has chosen to 
prosecute frivolous cases against unions for erecting “Scabby the Rat,” a giant inflatable balloon 
employed during labor disputes, contending that placing the balloon outside of an employer’s business 
where there is a dispute is unlawful coercion.65 
 
Mr. Robb has also made it more challenging for NLRB staff to investigate employers’ violations of law by 
discouraging the use of investigative subpoenas, the only tool available to the agency to compel the 
production of vital information, and thus undermining his own agency’s authority.66  Instead, Mr. Robb 
is encouraging NLRB staff to merely “urge” full cooperation with their investigations, which employers 
can freely ignore.67  Moreover, Mr. Robb has undermined the agency’s duty to protect employees from 
retaliation68 by requiring agency staff to turn over key witness testimony and recorded evidence over to 
parties charged with violating the law before trial.69  Mr. Robb’s policy changes give alleged violators 
more time to intimidate workers and to mount defenses against their unfair labor practice charges.70 
 

V. When the Pandemic Began, the NLRB Suspended All Elections—And Prioritized 
Efforts to Slow Down Elections Once the Suspension Lifted 

 
As workers attempt to organize unions in order to respond to the COVID-19 pandemic’s toll on their 
workplace, the NLRB has served as an obstacle.  On March 16, 2020, Mr. Robb issued a directive, in 
violation of his lawful authority, instructing the Regional Directors to suspend all union representation 
elections.71  The Members of the Board then voted to suspend all representation elections on March 19 
through April 3, an action that was also unlawful under the NLRA.72  Under these circumstances, the 
NLRB could have prioritized conducting safe, efficient elections through the use of mail ballots, instead 
of requiring employees to vote at the worksite.   
 
As a result, over 100 representation elections throughout the country were paused—even elections 
where the union, the employer, and the Regional Office were all prepared to proceed with a mail ballot 
election.73  In 2020, more workers petitioned for a union representation election between January 1 and 
March 14 than they had between those dates during any year since 2016.74  The NLRB’s suspension of 
elections halted that momentum.75  Since lifting the suspension, the NLRB has continued to suspend 
individual elections in order to consider limiting the use of mail ballots, jeopardizing the safety of voting 
employees and the NLRB’s own staff.76 
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This raises an important question: what was the NLRB doing when it was not conducting the elections it 
suspended?  An NLRB document reveals that, in order to implement its December 2019 regulation to 
delay the conduct of union elections, the NLRB conducted 15 trainings for staff throughout the country.  
Contrary to the NLRB’s stated need to suspend all representation elections due to COVID-19 for safety 
reasons, 11 out of those 15 trainings occurred during the suspension when the NLRB was refusing to 
conduct safe, timely elections.77  The time and resources the NLRB spent training agency staff on how to 
slow down elections could have been spent on continuing core agency operations with safe mail ballot 
elections.   
 
The NLRB’s weak response to the pandemic continues to harm workers.  The number of union 
representation elections for the first half of 2020 dropped 26% from the first half of 2019, from 583 
elections in the first half of 2019 to only 432 during the same time period in 2020.78  Intent on preventing 
employees from voting safely in mail ballot elections, the NLRB has begun suspending mail-ballot 
elections in order to consider whether to force the election to happen in person, which would endanger 
voting employees and the NLRB’s own staff.79 
 

VII. Congress and the Next Administration Must Restore the NLRB’s Ability to Protect 

Workers 
 
Congress Must Pass the Protecting the Right to Organize (PRO) Act 
 
On February 6, 2020, the House of Representatives passed the Protecting the Right to Organize (PRO) 
Act, H.R. 2474, by a vote of 224-194 that even gathered some Republican support.  However, the 
Republican-controlled Senate has refused to consider this legislation.  This bill would strengthen the 
NLRA to better safeguard workers’ right to join a union and remedy longstanding weaknesses in the law 
that allow employers to retaliate against workers when they attempt to organize and collectively 
bargain.  For example, the NLRB cannot issue civil monetary penalties for companies that violate 
workers’ right to organize, no matter how egregious or willful the violation.  Even when workers win a 
union after an election, the NLRA allows employers to engage in dilatory tactics rather than conclude a 
first contract in a timely manner.  As detailed throughout this report, the Trump Administration has 
seized on the NLRA’s weaknesses to slow down elections, to enable employers to evade liability under 
the NLRA, and to shield employers who retaliate against workers who exercise their rights.  The PRO Act 
would revitalize labor law and end the Trump-appointed NLRB’s attack on workers’ rights. 
 
The Next Administration Must Restore the NLRB’s Commitment to Protecting Workers 
 
The next administration, if Democrats control the White House, will play a critical role in appointing 
Members and a General Counsel who can restore the NLRB’s commitment to its mission, stated in the 
text of the NLRA, of “encouraging the practice and procedure of collective bargaining and . . . protecting 
the exercise by workers of full freedom of association.”80  The next administration can fill the vacant 
Member seat swiftly, and it must appoint Members who have devoted their careers to advocating on 
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behalf of workers, and thus promoting the NLRB’s mission.81  This new NLRB majority must act swiftly to 
reverse the dangerous rulemakings and anti-worker precedents issued by the Trump NLRB. 
 
Unfortunately, a Democratic administration will not be able to alter the partisan balance on the Board 
and in the Office of General Counsel on day one.  Member Emanuel’s term does not expire until August 
27, 2021, meaning that Democrats cannot gain a majority on the Board until seven months into the next 
administration.  General Counsel Robb’s term does not expire until November 1, 2021.   
 
The COVID-19 pandemic will continue to endanger the health and safety of American workers well after 
January 20, 2021, and the need to protect workers’ rights to organize will be as urgent then as it is now.  
For this reason, the next administration must be mindful that “[a]ny member of the Board may be 
removed by the President, upon notice and hearing, for neglect of duty or malfeasance in office[.]”82  
Malfeasance and neglect of duty are evident in Member Emmanuel’s participation in matters where 
there were conflicts of interest and the agency’s unlawful suspension of elections during the pandemic.  
The next administration must prioritize restoring the NLRB’s commitment to protecting workers and 
their right to organize. 
 

VIII. Conclusion 
 
In recognizing the importance of the National Labor Relations Act, Justice Ruth Bader Ginsburg wrote:  
 

Forced to face their employers without company, employees ordinarily are no match for 
the enterprise that hires them.  Employees gain strength, however, if they can deal with 
their employers in numbers.  That is the very reason why the NLRA secures against 
employer interference employees’ right to act in concert for their “mutual aid or 
protection.”83 

 
Congress declared that the purpose of the NLRA is to promote the right to join a union and collectively 
bargain,84 but—as workers around the country are organizing, protesting, and going on strike for issues 
as basic as safety protections from COVID-19—the NLRB is negligent, and at times openly hostile to these 
rights, during a crisis where they are especially needed.  The Committee will continue to conduct 
vigorous oversight of the Trump NLRB and require the NLRB to face the public accountability it has 
worked so hard to avoid. 
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