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time performing non-tipped duties rather than earning tips.  Such duties would include sweeping 
and mopping floors, vacuuming carpets, taking out trash, or cleaning bathrooms, etc. 
 
As the Department concedes, without the safeguard of the 80-20 rule, tipped employees could 
“lose tipped income by spending more of their time performing duties where they are not earning 
tips, while still receiving cash wages of less than minimum wage.”4  The Economic Policy 
Institute estimates workers could lose $705 million annually.5  This loss of tip income is 
significant for tipped workers, who are generally low-wage workers and experience poverty at 
higher rates than non-tipped workers.6   
 
The Department also concedes that its policy shift could result in reduced employment of 
workers, such as dishwashers or busboys, who currently perform non-tipped duties.7  This is 
because more non-tipped duties would be shifted to tipped workers who could be paid a 
subminimum wage, reducing employers’ labor costs.  The Economic Policy Institute estimates 
243,000 jobs could shift from non-tipped to tipped as a result of the Department’s proposal.8   
 
In addition to directly decreasing employees’ tip income, the Department’s proposal would make 
tipped employees more vulnerable to wage theft.  Too often, employers using a tip credit, 
through error or outright wage theft, fail to ensure their workers are making the full minimum 
wage.  For instance, a compliance sweep of nearly 9,000 full-service restaurants by the 
Department’s Wage and Hour Division (WHD) from 2010 to 2012 found 1,170 tip credit 
violations that resulted in nearly $5.5 million in back wages.9  As the Department states, its 
proposal would mean employers currently paying the full federal minimum wage for non-tipped 
work would be able to pay a subminimum wage for an increased amount of an employee’s 
working hours.10  By incentivizing employers to more often use a tip credit, rather than paying 
the full federal minimum wage, this proposal would make tipped workers more vulnerable to 
wage theft.   
 

                                                           
4 Id. at 53972. 
5 Heidi Shierholz and David Cooper, Workers will lose more than $700 million dollars annually under proposed 
DOL rule, Working Economics Blog (Nov. 30, 2019), https://www.epi.org/blog/workers-will-lose-more-than-700-
million-dollars-annually-under-proposed-dol-rule/. 
6 David Cooper, Valentine’s Day is Better on the West Coast (at Least for Restaurant Servers), Working Economics 
Blog (Feb. 7, 2017), https://www.epi.org/blog/valentines-day-is-better-on-the-west-coast-at-least-for-restaurant-
servers/. 
7 2019 Tip Regulations Under the Fair Labor Standards Act (FLSA), 84 Fed. Reg. 53956, 53972 (Oct. 8, 2019). 
8 Heidi Shierholz and David Cooper, Workers will lose more than $700 million dollars annually under proposed 
DOL rule, Working Economics Blog (Nov. 30, 2019), https://www.epi.org/blog/workers-will-lose-more-than-700-
million-dollars-annually-under-proposed-dol-rule/. 
9 Sylvia A. Allegretto, Should New York State Eliminate its Subminimum Wage? 11 (2018), 
http://irle.berkeley.edu/files/2018/04/Should-New-York-State-Eliminate-its-Subminimum-Wage.pdf.  
10 2019 Tip Regulations Under the Fair Labor Standards Act (FLSA), 84 Fed. Reg. 53956, 53972 (Oct. 8, 2019). 
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