FAMILIESUSASY

THE VOICE FOR HEALTH CARE CONSUMERS

Testimony of Anthony Wright
Executive Director
Families USA

Before the House Committee on Education and the Workforce
Subcommittee on Health, Employment, Labor, and Pensions

"ERISA’s 50" Anniversary: The Value of Employer-Sponsored Health Benefits”

September 10, 2024

Families USA
1225 New York Avenue, NW
Suite 800
Washington, DC 20005



Chair Good, Ranking Member DeSaulnier, members of the Committee, thank you for the
opportunity to testify at this hearing on the value and current state of employer-sponsored health
benefits, 50 years after the enactment of the Employee Retirement Income Security Act of 1974
(ERISA). It is an honor to be with you today, and to represent the perspective of health care
consumers in this important discussion.

My name is Anthony Wright, and | serve as the executive director of Families USA. For
more than 40 years, Families USA has been a leading national, non-partisan voice for health care
consumers working to achieve our vision of a nation where the best health and health care are
equally accessible and affordable to all. Central to Families USA’s mission is a commitment to
guaranteeing that families and individuals throughout the nation have access to high-quality,
affordable, comprehensive health coverage.

We appreciate this opportunity to reflect on the progress we have collectively made in
securing and improving coverage for the 164 million Americans! who rely on employer-sponsored
insurance (ESI) for their health care. And we look forward to continuing to work with you to build
on the foundation of ERISA to improve access to affordable coverage for everyone, including
America’s workers and their families.

ERISA is landmark legislation focused on addressing the safety and integrity of pension and
welfare plans by establishing requirements for fiduciary responsibility, plan administration, and
participant rights, and creating greater accountability and transparency for employers and other
plan sponsors.? While a longstanding pillar of health law, ERISA has appropriately been amended
several times to address the evolving retirement and health care needs of employees and families.
As it stands today, ERISA provides a critical floor for minimum standards for most employer-

sponsored group health insurance plans. ERISA also includes important federal protections that
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help to ensure workers across the country have access to high-quality health coverage options,
including guaranteeing workers and their families access to basic information about their health
benefits, rights to a grievance and appeals process, and ability to file a lawsuit if the plan breaches
its fiduciary duties. It also provides certain federal financial oversight of their plans.

Over the last several decades, Families USA has worked in partnership with Congress to
improve and expand ERISA, through amendments such as the Consolidated Omnibus Budget
Reconciliation Act (COBRA), which allows workers and their families to continue to be enrolled in
their health plans for some time after leaving a job, and the Health Insurance Portability and
Accountability Act (HIPAA), which ensures they can move to another plan without facing denials or
other exclusions for preexisting conditions.? During times of economic hardship, including the
Great Recession from 2007-2009 and the COVID-19 crisis that hit in 2020, Families USA worked
with members of this Committee to enact COBRA subsidies to help laid-off workers maintain
access to care.* Additional improvements to ERISA were made through the Mental Health Parity
Act and the Affordable Care Act (ACA), the latter of which included bans on harmful practices such
as preexisting condition exclusions, excessive waiting periods for coverage, prior authorizations for
emergency care or care provided by an OB/GYN, lifetime and annual limits on essential benefits,
and coverage rescissions when workers needed to access their benefits most. The ACA allowed for
dependent coverage up to age 26 and broad coverage of preventive services, in addition to
requiring plans to provide summaries of benefits and coverage and to maintain clear processes for
internal and external claims, reviews, and appeals.

The 50t anniversary of ERISA is an essential time not only to assess how far we have come
and how the law can and should continue to evolve, but also to look at the state of employer-

based coverage in America in general. And what we hear from employers and workers alike is

3



deep and pervasive concern about the cost and value of care and coverage. In fact, 93 percent of
Americans agree that our country is paying too much for the quality of health care we receive, and
more than half of adults in that same poll said that their most recent health care experience was
not worth the cost.> Put simply, consumers are clamoring for action to address health care
affordability.

Thankfully, this Committee and your colleagues in the 118™ Congress have taken critical
steps to advance bipartisan bills to improve health care affordability for America’s workers and
their families. We share the Committee’s concern with rising health care costs and strongly
support your efforts to explore additional ways to increase the affordability of health care
coverage options and improve access to high-quality health care. This work is urgently needed, as

the United States is entrenched in a severe health care affordability and quality crisis.®

The U.S. Health System in Crisis

High and rising health care prices, particularly hospital and drug prices, as well as high and
rising health insurance premiums are putting Americans’ health and financial security at risk. More
than 100 million Americans are saddled with medical debt; half of all Americans report forgoing
medical care due to cost; and a third of Americans indicate that the cost of medical services
interferes with their ability to secure basic needs like buying groceries and paying rent.”-8

High and rising health care prices have a significant impact on all Americans, including the
approximately 100 million workers and their family members who rely on self-funded employer-
sponsored insurance (ESI) plans for their health care.® Importantly, these rising health care prices
drive skyrocketing health insurance costs, which ultimately come directly out of workers’

paychecks as annual increases in ESI premiums and cost sharing — crippling the ability of working



people to earn a living wage.° Today’s real wages (wages after accounting for inflation) are
roughly the same as four decades ago, while employer health insurance premiums have risen
dramatically.!! The total cost of a family ESI plan increased a staggering 272% in the past two
decades, rising from $6,438 in 2000 to $23,968 in 2023.2 As a result, the median U.S. family of
four is estimated to have lost more than $125,000 in wages over that time.3 A recent analysis by
Families USA found that if policymakers do not take action to rein in high and rising hospital prices
and the harmful business practices of large health care corporations, low- and middle-income
workers, a group that disproportionately includes people of color, could lose nearly $20,000 in
wages by 2030.%

To make matters worse, workers are increasingly subjected to health insurance plans with
larger cost-sharing requirements, including higher-deductible health plans, as a result of desperate
attempts by employers to contain rising health care spending and costs.*® Deductible-related costs
for workers have grown significantly, with the average deductible for an individual employee’s
coverage nearly doubling in just a decade, from $1,025 in 2010 to $2,004 in 2021.16

Workers and employers alike recognize that these rising health care costs have become
unsustainable. Nearly 90% of large employers say that rising health care costs threaten their ability
to provide health care benefits to employees over the next five to 10 years.!” At the same time,
workers with ESI increasingly cannot access the care they need, with more than a quarter putting
off or postponing needed medical care due to the high cost.8

Notably, the excessive cost of health care does not generally buy Americans higher quality
care or even higher volumes of care. In fact, the opposite is true. Despite spending two to three
times more on health care than other peer countries, the United States has some of the worst

health outcomes, including some of the lowest life expectancy and highest infant mortality rates.*®
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These health outcomes are even worse for people of color who experience higher rates of illness

and death across a range of health conditions compared with their white counterparts.?®

Building on the Foundation of ERISA

ERISA regulates most of the private insurance market, specifically health plans in which
employers directly take on the liability for their employees. These self-insured plans are solely
regulated at the federal level, whereas other private insurance plans are also subject to state
insurance regulation. So, while state laws can add patient protections and other regulations on
insurers, such as requiring that they provide additional benefits beyond those mandated under
federal law, self-insured plans governed by ERISA are not subject to these state regulations.?!
Notably, this is one of the broadest areas of federal preemption in law, and significantly diminishes
the extent to which states can fully adopt reforms that protect patients and improve health care
quality, access, affordability, and transparency — even in circumstances that would not disrupt
multi-state benefit design.??

This is particularly challenging given that 65 percent of people who rely on employer-
sponsored insurance for health care coverage are in a self-funded health plan.?® For example, due
to ERISA preemption, states cannot require self-funded group health plans to report health care
utilization and cost data to their all-payer claims databases (APCDs).?* APCDs represent a critical
tool for states to achieve meaningful health care transparency, and can help to unveil critical
trends in health care costs, service utilization, and health care quality that are essential in being
able to effectively drive towards higher value health care and holding the health care system,

particularly providers, accountable to delivering the high-quality and affordable care that their



state residents deserve.?> But they are far less impactful if they don’t have comprehensive data
from across all payers.

Given these real limitations for states to innovate and improve health benefits, it is even
more critical that Congress be vigilant in enacting federal laws that improve affordability and
access to health care and rein in the rising health care costs that impact ERISA self-funded plans
and the people they cover. This includes providing for more comprehensive remedies and
compensatory damages for inappropriate denials than those that currently exist under ERISA —an
issue Families USA testified about before Congress in 1998, but which has yet to be addressed.?®
Another example is evidenced by recent state and federal efforts to ban surprise medical billing.
Prior to passage of the No Surprises Act in December 2020, 33 states had taken steps to ban
balance billing in fully insured health plans.?” But they were prohibited from applying those
protections to self-insured plans, leaving millions of people in those states and in those plans
vulnerable to balance billing until federal legislation amended ERISA to protect them as well.
Congress was right to act on surprise medical bills and should continue to take steps to
supplement state action to improve consumer protections for patients, filling in holes in ERISA’s
standards and protections. For example, large employer plans are not required to offer all
essential health benefits that other plans such as ACA marketplace plans must cover.?® Some
states are working to update and improve their essential health benefit standards to better reflect
current evidence-based medical standards and better meet consumer needs, and the federal
government should follow suit.

Further, while ERISA’s structure has benefits for multi-state employers, it can also make it
harder for patients and the public to understand who has oversight over their insurance or where

to appeal denials or file a complaint. Most consumers have no idea whether they are enrolled in a
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plan regulated by ERISA, and understandably assume their state department of insurance is the
place to file complaints against employers or other plan sponsors about their coverage. In fact, a
recent KFF Survey of Consumer Experiences with Health Insurance found that of U.S. adults with
health insurance, 76% of respondents said they don’t know which government agency to contact
for help dealing with their insurance, including 83% of people with private health coverage.?® And
of those who did say they knew which agency to contact, zero percent of people in self-funded
plans were aware that their coverage was actually regulated by the federal Department of Labor
(DoL).3° This underscores how critical it is for the Department of Labor to be well-resourced to
educate consumers about where and how to exercise their rights, ask questions, and file
complaints — including by utilizing DoL’s Benefits Advisors3! — and to have the resources and tools
needed to conduct meaningful investigations and oversight activities, including around fiduciary
issues or denials of care. Families USA therefore strongly urges the Committee to ensure that the
Department of Labor has adequate staffing and financial resources to ensure proper oversight of
ERISA plans and robust support for consumers who are enrolled in them.

Additionally, states are in a strong position to augment federal oversight of ERISA self-
funded plans and should be considered as partners in ensuring every American worker has high-
quality and affordable health care coverage. There are good models of state and federal consumer
assistance partnerships that demonstrate what it looks like to effectively meet the needs of
privately insured people who are seeking redress for insurance issues and concerns. One such
example is the tri-agency and state partnership to address consumer complaints via the No
Surprises Help Desk. The No Surprises Act applies to all ERISA plans as well as to individually
purchased plans. Consumers and advocates who call the Help Desk with balance billing problems

are seamlessly routed to the proper regulator to address their concerns. For example, the
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Community Service Society of New York recently had a case in which a consumer in a self-insured
plan received a bill for $2,592 for care she received from an out-of-network specialist. She
believed the doctor was in-network because she received written information from her plan
assuring her as such. Yet her internal appeal was denied. Without assistance, she would not have
known her next appeal should be to the federal Department of Labor. Luckily, her outreach to NY
Community Health Advocates resulted in them filing a complaint with the No Surprises Help Desk,
and as a result, her claim was reprocessed through the proper regulatory channel. Ultimately, she
was only held responsible for her in-network cost sharing, saving her thousands of dollars.3?

This story also underscores the need for robust consumer assistance and ombudsman
programs to help people navigate complexities within our health care system, including issues
that arise around ERISA exemptions. Importantly, Congress authorized Consumer Assistance
Program funding in section 1002 of the Affordable Care Act but has not appropriated funding for
several years. Some programs still exist with state funding alone, including the above-referenced
Community Health Advocates run by the Community Services Society in New York, but Congress
should provide federal support to make such programs available in every state.

It is also essential that the Department of Labor have sufficient resources to oversee
Multiple Employer Welfare Arrangements (MEWAs) and other self-funded arrangements, and
that Congress preserve state authority to regulate, ban or limit the sale of stop-loss insurance to
employer groups below a certain size. While market forces help to ensure that most large
employers provide competitive health benefits to attract and retain workers, there are some
employers —including those in low-wage industries — where oversight is needed to ensure basic
benefits and patient protections. Also, Families USA is concerned that small employers are

increasingly self-insuring, using level-funded arrangements (that is self-funding plus a stop loss
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policy),3? or joining associations for purposes of being considered part of a large group. Neither
small business owners nor their workers usually have the resources to thoroughly examine benefit
arrangements, bargain for strong worker protections, or assure that third-party administrators and
multiple employer welfare arrangements meet their fiduciary responsibilities. These arrangements
could be abused without proper oversight and should not be used to circumvent key patient
protections and financial oversight. Moreover, the proliferation of self-insured plans can have a
negative impact on wider risk pools: when healthier groups self-insure, it can therefore increase

costs for groups who need and buy richer benefits.3*

Improving Health Care Affordability for Working Families

Ultimately, the biggest issue for ERISA plans is the biggest issue in health care: affordability.
There are several essential steps that Congress can take to improve health care affordability for
people with private insurance, including workers and their families who access their care through

employer-sponsored insurance:

Enhance the Minimum Level of Financial Protection in ERISA and ACA-Compliant Health Plans

Currently, the Affordable Care Act limits cost-sharing in both individual and group plans.
However, the annual limits on cost-sharing grow faster than families’ buying power. They have
increased from $12,700 for family coverage in 2015 to $18,900 for family coverage in 2024. (If
these limits had instead followed the consumer price index, cost-sharing would have been limited
to $16,628 in 2024 — better, though still a hefty burden). Out of pocket maximums, as determined
in ERISA, should more closely follow and reflect changes in income (such as median income) and
purchasing power to ensure that workers and their families are financially protected from high

health care costs. While the ACA eliminated outright discrimination due to pre-existing conditions,
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rising out-of-pocket costs continue to disproportionately burden families dealing with chronic

conditions or major medical issues.

Lower Prescription Drug Costs for People in the Private Insurance Market

The impact of high prescription drug costs on individuals and families who rely on
medications is clear, with almost 30% of adults not taking their medications as prescribed in the
past year — rationing their medications, skipping doses, or not filling their prescriptions at
all.3>3%37 Being forced to make those decisions directly results in poorer health outcomes:
rationing or skipping needed medication causes an estimated 125,000 deaths a year.3%3° Not only
do high and rising drug prices drive up health care costs for people at the pharmacy counter, but
they also drive up health care premiums and deductibles and are often experienced in the form of
reduced wages.*%*%42 Drug companies set the list price for their drugs long before they are
purchased by the consumer. These underlying prices are paid by insurance providers who in turn
pass those high and rising costs along to families and employers in the form of higher insurance
premiums. The problem of costs being pushed onto the consumer is particularly pronounced for
people with employer-sponsored insurance, because the premium and deductible structure in
these private plans are particularly vulnerable to drug pricing increases as compared to the more
standardized structure of Medicare or Medicaid.**** The increased prices charged by drug
companies become part of the costs analyzed by actuaries to establish updated health insurance
premiums, and those increased premiums accrue to all people within an insurance pool, regardless
of whether those enrollees take prescription drugs. In fact, almost 20% of health insurance

premiums are driven by the rising cost of prescription drugs.*®
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Recently, Congress took important steps to systemically bring down drug prices and rein in
the rate of skyrocketing price increases. The Inflation Reduction Act (IRA) of 2022 is landmark
legislation that includes several key provisions to address the underlying prices of certain
medications and control the rate of price increases for drugs in Medicare. The IRA gave the
Centers for Medicare & Medicaid Services (CMS) the ability to negotiate drug prices in Medicare
for the first time in our nation’s history, and implemented inflationary rebates for any drug whose
price rises faster than the rate of inflation in one year, meaning drug companies have to pay back
to Medicare the difference between the new increased price and what the price would have been
at the rate of inflation.®

Congress should broaden the impact of the IRA to the commercial market to better
protect all consumers from inflated and irrational drug costs, including by expanding the number
of drugs eligible for negotiation in Medicare and allowing commercial insurance to voluntarily
adopt the Medicare negotiated rate. The IRA limits the number of drugs that are subject to
government negotiation each year, and the negotiated prices are not automatically available to
consumers with private health insurance. This leaves millions of consumers with private coverage,
including ESI, vulnerable to continued high prescription drug prices. The Secretary of the
Department of Health and Human Services should be authorized — and required — to expand the
list of drugs subject to negotiation and to extend all negotiated prices to private sector health
insurance, should insurance plans want to adopt the Medicare negotiated price.

Similarly, Congress should extend the IRA’s inflationary rebate protections into the
commercial market. The IRA requires that drug manufacturers pay a rebate when they increase
prices faster than the rate of inflation for some drugs covered under Medicare Part B and almost

all covered drugs under Medicare Part D. Drug manufacturers that do not pay the rebate would
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face a significant monetary penalty. These inflation rebates should be extended to include drugs
covered in the commercial market to better protect individuals in employer-sponsored plans and
other private plans from drug manufacturers’ high prices and exorbitant yearly increases. This
would also protect those in the commercial market from potential cost shifting by drug companies

attempting to make more off all other payers when their prices drop in Medicare.*’

Address Underlying Causes of High and Rising Health Care Costs

At its core, our country’s health care affordability crisis is driven by a fundamental
misalignment between the business interests of the health care sector and the health and financial
security of our nation’s families — a business model that allows industry to set prices that have
little to do with the quality of the care they offer or patient health outcomes. Broken incentives
encourage providers to get bigger, not better. Our current system rewards building local
monopolies and price gouging instead of rewarding success in promoting the health, wellbeing and
financial security of families and communities.*® What’s more, health care is one of the only
markets in the U.S. economy in which consumers are blinded to the price of a service until they
receive a bill after the services are delivered.*® The House of Representatives — in large part due to
the Leadership of this Committee — has already advanced well-vetted, bipartisan, and
commonsense legislation that would remedy some of the most obvious health system failings that
lead to high and irrational health care prices. The Lower Costs, More Transparency Act, which
passed the House in an overwhelming bipartisan vote in December 2023, would make crucial
progress toward making health care more affordable for people with ESI and all types of health
insurance in several essential ways:

¢ Codifying and strengthening price transparency rules to make clear, without any

exception, that all hospitals and insurers are required to post the underlying price of
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health care services, in a machine readable and consumer-friendly format. Price
transparency pulls back the curtain on prices so that policymakers, researchers,
employers, and consumers can see how irrational health care prices have become and
take action to rein in pricing abuses.>®

¢ Expanding site neutral payments for drug administration services in Medicare to help
ensure consumers pay the same price for the same service regardless of where that
service is performed. Since commercial insurance and Medicaid often adopt Medicare
payment policies, the broken payment incentives in Medicare are amplified across
payers. Site-of-service payment differentials drive care delivery from physician offices
to higher-cost hospital outpatient departments,®! a major driver of higher spending on
health care services which require lower resources such as office visits and minor
procedures.>? Payment differentials further propel consolidation by providing a
financial incentive for hospitals to buy physician offices and rebrand them as off-
campus outpatient hospital departments (HOPDs) and facilities in order to receive
higher payments,>3 resulting in an increasingly anticompetitive market where hospitals
increase market power to demand even higher prices from commercial payers.>* These
higher commercial prices are then passed on to American families and come directly
out of workers’ paychecks, typically as monthly health insurance premiums.> The
Committee for a Responsible Federal Budget projects that comprehensive site neutral
payment policy could reduce health care spending by $153 billion over the next decade
including lowering premiums and cost-sharing for Medicare beneficiaries by $94 billion
and for those in the commercial market by $140 - $466 billion.>®

¢ Advancing billing transparency reforms so that off-campus hospital outpatient
departments are required to use a separate identifier when billing to Medicare or
commercial insurers to ensure large hospital systems do not overcharge for the care

they deliver in outpatient settings.

We further urge the Committee to augment the reforms set forth in the Lower Costs, More
Transparency Act by continuing to develop and advance legislation that addresses

anticompetitive practices and clauses in health care contracting agreements that lead to limited
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networks and high prices for patients. Such legislation must be comprehensive and carefully
constructed to prevent industry gaming of exemptions or other legislative loopholes. Specifically,

n u

Congress should prohibit the use of “all-or-nothing,” “anti-steering,” and “anti-tiering” clauses in
contracts between health care providers and insurers. “Anti-tiering” and “anti-steering” clauses
restrict the plan from directing or incentivizing patients to use other providers and facilities with
higher quality and lower prices; and “all-or-nothing” clauses require health insurance plans to
contract with all providers in a particular system or none of them. These contracting terms too
often limit consumers from accessing higher-quality and lower-cost care.®’

Additionally, Families USA urges the Committee to continue to explore opportunities to
improve transparency around the ownership interest of health care corporations, including with
regard to private equity (PE). Without insight into how profits from health systems are ultimately
being funneled, it is very difficult to identify potential abuses, leaving private equity firms free to

purchase health systems in order to drive profits through upcoding, surprise billing, and other

guestionable business practices.

Extend Enhanced Premium Tax Credits for People Who Purchase their Insurance in Marketplaces

While Congress works to address the core drivers of high health care costs, consumers need
direct relief from the immediate impacts of our unaffordable system and the financial security of
knowing that they won’t have to spend significant portions of their income on health coverage.
For millions of people across the country, that guarantee comes in the form of advance premium
tax credits (APTCs), recently enhanced by Congress but set to expire next year without

Congressional action.
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Currently, 19.7 million people across the United States get help paying for their health
coverage through APTCs which they can use to purchase a plan through the health insurance
marketplaces. People seeking to purchase health insurance may qualify for APTCs if their
household income is at least $14,580 for an individual or $30,000 for a family of four, they buy a
plan offered on healthcare.gov or a state marketplace, and they do not have other options for

affordable health coverage.>®

Congress bolstered the amount of assistance available to people in recent years, increasing the
premium tax credit amounts under the American Rescue Plan Act and extending those
enhancements under the Inflation Reduction Act. And it guaranteed that people who buy
insurance without an employer’s help can access benchmark coverage that costs no more than
8.5% of their income. These actions provided a lifeline for people who would otherwise not be
able to afford their health coverage or access health care, including people who received
unaffordable offers of insurance through their employer. But those enhancements are set to
expire at the end of 2025, and if Congress does not act to extend them, millions of people will face
significant premium spikes and risk losing their health insurance altogether, forcing families to
choose between delaying or skipping needed health care or taking on medical debt they cannot
afford. Families USA urges Congress to take timely action to extend and make permanent the
enhanced APTCs well before the deadline to protect consumers from dramatic increases in

health care premiums that will jeopardize their health and financial wellbeing.
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Thank you again for holding this hearing today and for your leadership in working to lower
health care costs and improve affordability for consumers, including the vast majority of
Americans who get their health care through employer-sponsored insurance. The journey to fully
transform our health care system is long, but Congress holds the power to take the next critical

steps. Families USA stands ready to support you in this essential and urgently needed work.
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