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Executive Summary 
 
In the 116th Congress, the Education and Labor Committee explored how a flood of new technology and 
business models (often referred to as the future of work) are driving changes that are affecting workers in the 
United States.  To gauge the trajectory of these changes and assess their impacts, Committee staff met with 
hundreds of stakeholders throughout 2019—including worker advocacy groups, business organizations, 
employers, think tanks, and many others—culminating in a public-facing stakeholder roundtable.  From October 
2019 to February 2020, the Committee held a series of three hearings in which Committee Members heard from 
and questioned expert witnesses. 
 
Through this work, the Committee identified three key challenges Congress must tackle to protect, promote, 
and prepare American workers in the coming decades.  Informed by expert testimony and stakeholder input, 
this report offers detailed recommendations to address each challenge in turn: 
 
1. Preserving worker protections in the modern economy.  For decades, our nation’s labor and employment 

laws have helped workers bargain for higher wages, safer working conditions, and better benefits.  Over the 
past few decades, however, some businesses have shifted away from directly hiring workers and opted, 
instead, for work arrangements where workers are temporary, subcontracted, or are treated or designated 
as independent contractors.  This changing landscape frequently leaves workers worse off and requires 
lawmakers to repair and renew the policy framework to ensure workers can benefit from workplace 
standards that once built a thriving American middle class. 
 

2. Ensuring workers are competitive in a rapidly changing workplace.  Even when economic indicators point 
to a strong economy, some amount of job loss is expected.  However, the U.S. is experiencing an increasingly 
polarized labor market, which means a large and growing share of the American workforce is stuck in low-
paid jobs with little shot at upward mobility.  What’s more, the U.S. has an insufficient patchwork of 
workforce development programs that are poorly integrated, inequitably targeted, underfunded, and fail to 
promote lifelong learning to ensure workers remain competitive. 
 

3. Protecting workers’ civil rights in the digital age.  Automated technologies such as hiring algorithms and 
productivity tracking devices are becoming commonplace as workplaces attempt to modernize.  
Intentionally or unintentionally, these tools may promote discrimination, threaten workers’ civil rights, or 
systematically lock certain workers out of employment opportunities altogether.  Yet, our nation’s 
foundational workplace civil rights laws and policies have not been updated for the digital era. 

 
Since the Committee completed its hearings in February 2020, the COVID-19 pandemic has drastically altered 
American life (see COVID-19 Supplement on page 3).  The crisis has revealed and exacerbated pre-existing 
inequalities in our nation’s labor market, dealing the greatest blow to our nation’s most vulnerable workers.  
Now, as a result of the pandemic, the urgency to address the challenges identified in this report—ensuring 
workers are secure, protected, and prepared for the future of work—has only grown. 
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Summary of Key Federal Policy Recommendations 
More detailed descriptions of policy recommendations are included at the end of each chapter. 
 
Preserving Worker Protections in the Modern Economy 
x Establish clearer tests for determining whether a worker is an employee or independent contractor, such as 

the “ABC” test used in the Protecting the Right to Organize (PRO) Act. 
x Regularly collect data on the prevalence and impact of employee misclassification. 
x Create penalties for employers that misclassify employees as independent contractors. 
x Ensure that, when subcontracted workers organize a union, all companies that control the terms and 

conditions of work are at the bargaining table. 
x Require employers to have a “broad duty” to comply with health and safety standards and protect all 

employees who may be harmed by an unsafe workplace or hazardous conditions, not just direct hires. 
x Ensure portable benefit programs are centered around workers’ interests and do not facilitate employee 

misclassification.  
x Strengthen access to health and retirement benefits for all workers. 
 
Ensuring Workers Are Competitive in a Rapidly Changing Economy 
x Create a universal displacement assistance program—including providing displaced workers with income 

while enrolled in education and training—to cover all categories of displaced workers. 
x Significantly increase funding for key Workforce Innovation and Opportunity Act (WIOA) programs. 
x Authorize and provide federal support for Lifelong Learning Accounts. 
x Improve the quality and timeliness of labor-market data. 
x Improve the availability and quality of public information on non-degree credentials and training providers. 
x Scale up Registered Apprenticeship opportunities by passing the National Apprenticeship Act of 2020. 
x Expand access to affordable postsecondary opportunities by passing the College Affordability Act.  
x Strengthen the Worker Adjustment and Retraining Notification (WARN) Act. 

 
Protecting Workers’ Civil Rights in the Digital Age 
x Establish a new division devoted to digital discrimination within the Equal Employment Opportunity 

Commission (EEOC). 
x Develop an enforceable set of workers’ rights with respect to hiring practices and employment decision-

making using new algorithmic technologies. 
x Require periodic “de-biasing” and independent audits of predictive hiring tools. 
x Hold technology vendors and platforms accountable when they assist employers in activity that violates 

workers’ and jobseekers’ civil rights. 
x Require employers retain certain data during the hiring process so that sufficient information exists to 

evaluate whether an applicant was subjected to discriminatory hiring practices. 
x Restore and update the Office of Technology Assessment to advise Congress on science and technology 

issues, as proposed in the Office of Technology Assessment Improvement and Enhancement Act. 
x Extend additional civil rights protections to true independent contractors.  
x Ensure workers have ownership and control over personal data collected by tracking, monitoring, and other 

devices required or encouraged by their employers; and place reasonable limits on the extent of employers’ 
ability to collect such personal data. 
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Supplement: COVID-19 and the Impact on American Workers 
 
In the months since the Education and Labor Committee completed its final hearing on the future of work, the 
nation has faced one of the greatest economic and public health crises in modern history due to the COVID-19 
pandemic.  As of December 2020, more than 280,000 people have died and nearly 15 million have contracted 
the virus in the United States, alone.1 
 
The pandemic upended the U.S. labor market and economy, creating both the largest spike in unemployment 
and drop in economic output since the Great Depression.  The United States lost a record 22 million payroll jobs 
between February and April 2020,2 and gross domestic product (GDP) plunged at an annualized rate of nearly 
32 percent in the second quarter of 2020.3  At the end of March 2020, initial weekly applications for 
Unemployment Insurance reached 6.9 million—shattering the previous historical record of 695,000 claims in 
October 1982—and have continued to exceed this record for 35 consecutive weeks as of mid-November 2020.4 
 
Painful as the COVID-19 pandemic has been for families and workers everywhere, the economic burden has not 
been shared equally.  The nation’s most vulnerable workers—including workers of color, women, disabled 
workers, and low-wage workers—have been hit the hardest.  The nation is experiencing a “K-shaped” economic 
recovery,5 with higher-income households recovering quickly and the super wealthy making huge gains, while 
lower-income households continuing to experience crisis.  For example, data shows that while employment is 
down just 0.3 percent compared to pre-pandemic levels for workers making more than $60,000 per year, 
workers making less than $27,000 per year have seen employment fall by nearly 20 percent.6  
 
The COVID-19 pandemic has only compounded the urgency of the Committee’s recommendations to address 
the three key challenges identified in this report.  The economic crisis has shown how low wages, tenuous work 
arrangements, and lack of savings have left tens of millions of workers without a buffer.  This is particularly true 
for workers who do not have the benefits and protections of traditional employment relationships (see Chapter 
1).  As thousands of businesses close their doors for good, entire sectors of the economy are undergoing seismic 
structural shifts, and an estimated 7 million of the jobs lost will disappear permanently.7  This means an 
unprecedented number of workers are likely to need some form of retraining to help them stay in the workforce 
(see Chapter 2).  And, as a greater-than-ever share of employers deploy new digital tools to conduct virtual 
hiring processes and facilitate remote work, concerns about digital discrimination against workers based on 
their protected class status intensify every day (see Chapter 3). 
 
In the initial weeks of the crisis, Congress took swift, bipartisan action to support workers, families, and the 
economy.  Legislation such as the Coronavirus Aid, Relief, and Economic Security (CARES) Act kept millions of 
families from falling into poverty and prevented job losses and businesses closures.8  However, many of these 
relief provisions have expired or will soon expire, even as the pandemic surges in nearly every state.  The 
Democratic-controlled House has passed two strong stimulus measures in the intervening months,9 but the 
Republican-controlled Senate has blocked desperately needed relief, despite repeated warnings from Federal 
Reserve Chair Jerome Powell that delaying relief will slow the economic recovery and deepen inequalities.10 
 
As the 116th Congress closes and the 117th begins, Congress must address the unprecedented challenges facing 
the American people head-on by bringing the COVID-19 virus under control, passing much-needed relief, and 
building an economy that benefits all workers.  
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Chapter 1: Preserving Worker Protections in the Modern Economy 
 
Introduction 
For decades, our nation’s labor and employment laws have helped workers secure fair wages and benefits, safe 
workplaces, and an opportunity to bargain for better working conditions.  Over the past few decades, however, 
some businesses have shifted away from directly hiring workers and opted, instead, for work arrangements 
where workers are temporary, subcontracted, or treated like independent contractors.  By divorcing themselves 
from the direct employment relationship, some businesses may fail to meet their responsibility for fundamental 
workplace rights, leaving workers worse off.  This changing landscape requires lawmakers to repair and renew 
the policy framework that ensures workers benefit from the workplace standards that once built a thriving 
American middle class. 
 
On October 23, 2019, the Subcommittee on Health, Employment, Labor, and Pensions and the Subcommittee 
on Workforce Protections held a joint hearing entitled “The Future of Work: Preserving Worker Protections in 
the Modern Economy” to examine this issue.  Members heard from Dr. David Weil, Dean and Professor at the 
Heller School for Social Policy and Management at Brandeis University and former Administrator of the U.S. 
Department of Labor’s (DOL) Wage and Hour Division (WHD); Professor Brishen Rogers, Associate Professor at 
Temple University Law School and Fellow at the Roosevelt Institute; Ms. Jessica Beck, co-founder and Chief 
Operating Officer for Hello Alfred, a company that provides customers with app-based, on-demand personal 
home management services; and Ms. Rachel Greszler, Research Fellow in Economics, Budget, and Entitlements 
at the Heritage Foundation. 
 
The October 2019 hearing, along with other Committee hearings on related issues, stakeholder discussions, and 
external expert reports released on this topic helped shape recommendations for responding to the changing 
nature of work.  This chapter places these recommendations in context by discussing the trends in and effects 
of the way individuals are engaged in work in the modern economy (Section I), the importance of the 
employment relationship and strong employment standards (Section II), the compatibility between the 
employment relationship and workplace flexibility (Section III), the toll of misclassification and weak joint 
employment standards on workers’ rights (Section IV), rights and responsibilities beyond the employment 
relationship (Section V), emerging issues related to the future of work (Section VI), and policy recommendations 
(Section VII). 
 
Section I: The Fissured Workplace Is Leaving Workers Worse Off  
As Dr. David Weil testified at the October 2019 hearing, “[t]he future of work demands that we address the way 
that the present state of work has been transformed so that we can assure workers a more promising future.”11  
Much of the 20th century was dominated by the direct employment relationship: large, national companies 
(referred to as “lead businesses” hereinafter) directly hired workers to perform services or produce goods.12  
However, over the past three decades, lead businesses have increasingly moved away from directly hiring 
employees.  Instead, they have opted to shift some employment to “a subcontractor, franchisee, or other 
business organization that undertakes the work of a lead business”13 (hereinafter referred to as “lower-level 
businesses”)14 or engage workers who are treated as independent contractors, including workers misclassified 
as independent contractors.15  This change in the structure of work, termed the “fissured workplace” by Dr. 
Weil, has and will continue to shape the future of work.16 
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According to Dr. Weil, the fissuring of the workplace is a consequence of lead businesses’ focus on maximizing 
profits for investors by “shedding” activities (e.g., payroll, janitorial, or customer relations services) that are not 
at the core of these businesses’ competencies.17  This allows lead businesses to shed the employment 
relationship with workers providing services or producing goods, shifting the responsibility to comply with labor 
and employment laws onto other lower-level businesses that typically operate in more competitive markets.18  
But, while shedding the employment relationship with these workers, lead businesses still seek to preserve 
quality standards by maintaining and enforcing strict standards to which the lower-level businesses that employ 
these workers must adhere.19  A highly visible example of the fissured workplace can be found in the digital gig 
economy in which workers perform technology-mediated work.20  Here, lead businesses often engage workers 
who are treated (and often misclassified) as independent contractors to outsource their core functions while 
using technology to maintain control over work.21 
 
The fissured workplace has eroded the social contract for work: that workers would have their productivity 
rewarded with fair wages, hours, and benefits; an opportunity to bargain for better working conditions; and 
safe workplaces.  Dr. Weil conservatively estimates that approximately 19 percent of the private U.S. workforce 
are in industries predominated with fissured workplaces.22  On their own, digital gig economy workers comprise 
a small percentage of the total U.S. workforce: less than 1 percent of workers, according to academic, 
government, and industry surveys.23  
 
Women, people of color, and immigrants are most likely to work in highly fissured industries, such as 
construction, janitorial services, landscaping, home health care, hotels, food and grocery services, and 
warehouses.  For example, Hispanic workers are overrepresented in the service industry, and women constitute 
the majority of the low-wage workforce.24  Thus, the fissuring in their workplaces can compound, rather than 
reverse, the deleterious effects of the historical exclusion of these workers from labor and employment laws.25 
 
Many of the negative consequences of workplace fissuring are exacerbated by the COVID-19 pandemic and 
recession.  Much of the union organizing during the pandemic has focused on safer working conditions and paid 
leave.26  “For example, even as Instacart announced it was hiring 300,000 new shoppers to meet increased 
demand at the end of March, workers there and at other grocery delivery platforms went on strike to demand 
protective gear and hazard pay.”27 
 
Lower Pay and Wage Theft 
Workers in the fissured workplace often experience lower pay, whether treated as employees or misclassified 
as independent contractors.  In the fissured workplace, lead businesses that might have once shared economic 
gains directly with their internal workforces through higher wages now shift wage-setting decisions to lower-
level businesses that compete to provide services to lead businesses.28  “Earnings fall significantly when a job is 
contracted out—even for identical kinds of work and workers.”29  For example, in May 2017, the median usual 
weekly earnings for full-time temporary help agency workers was $521, compared to $884 for workers in 
traditional arrangements.30  Workers misclassified as independent contractors, rather than employees, also 
experience lower pay.  For example, a 2014 survey found port truck drivers paid as independent contractors 
earned a median annual gross salary of $28,783 compared to the $35,000 median annual gross salary paid to 
port truck drivers classified as employees.31  Research indicates wages for misclassified app workers can be 
significantly lower than their counterparts.32 
 
The fissured workplace also incentivizes lower-level businesses to skirt basic wage and hours standards.33  For 
instance, businesses that misclassify workers as independent contractors may deny these workers the right to 
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minimum wage and overtime.  During a September 2019 Workforce Protections Subcommittee hearing, Ms. 
Maria Crawford, a misclassified gig worker from Altadena, California who worked for Instacart, Postmates, Door 
Dash, and Uber Eats explained: “sometimes my pay is so low it often dips below the minimum wage in my state, 
which is $12 an hour. . . . Most apps do not reimburse me for expenses, so when you factor in car maintenance 
costs I might be making less than minimum wage.”34   
 
Less Access to Employer-Sponsored Benefits 
Workers in the fissured workplace may also have limited access to employer-sponsored benefits.  According to 
survey data from the Bureau of Labor Statistics (BLS), workers with traditional employment relationships are 
the most likely to have access to employer-provided health benefits and retirement savings.35  Workers in 
alternative employment arrangements are substantially less likely to have health insurance or be eligible for or 
included in an employer-provided pension or retirement plan.36  About 54.2 percent of traditional workers are 
covered through a group health plan sponsored by their employer, whereas only 9.7 percent of independent 
contractors and 13.4 percent of workers at temporary help agencies receive employment-based health 
coverage.37  In the fissured workplace, workers misclassified as independent contractors are on their own when 
it comes to finding and financing crucial benefits.  For instance, it is up to misclassified workers to save for a 
secure retirement, purchase life insurance on the commercial market, and obtain health coverage.  The 
combination of lower pay and limited benefits can exacerbate income inequality. 
 
Greater Obstacles to Unionizing 
Workers in the fissured workplace also face greater obstacles to union organizing.  The rights under the National 
Labor Relations Act (NLRA) to form, join, or assist a labor union only apply to employees who have an 
employment relationship with the business with which they seek to collectively bargain.38  If a lead business 
controls any of the workers’ terms and conditions of employment, but is not deemed an employer of those 
workers, then those workers cannot engage in collective bargaining with the lead business to improve the terms 
and conditions that are within the lead business’s control.  This means workers misclassified as independent 
contractors and workers employed by a subcontracted firm or a franchisee often lack the NLRA’s protections, 
even where the lead business controls the terms and conditions of employment.  As Professor Rogers stated in 
testimony before the Committee: “[The lead business] rather than the workers’ legal employer may control 
their wages, benefits, and other working conditions, and yet the workers have no rights to strike against, picket, 
or bargain with the [lead business].”39 
 
Workers who are employed by a subcontractor may face retaliation even when they attempt to organize a union 
and collectively bargain with the subcontractor, alone.  If the lead business is not recognized as the employer of 
the subcontractor’s employees, then the lead business can terminate a subcontractor because its employees 
have organized a union.40  Similarly, independent contractors have no protections under federal labor law, and 
are, thus, subject to retaliation if they engage in concerted activity to organize a union or otherwise improve 
working conditions.41 
 
In addition to facing barriers to organizing and collective bargaining in the fissured workplace, workers also face 
limitations on their ability to engage in peaceful protest against any companies that are not their direct 
employer.  The NLRA prohibits workers from picketing a “secondary” employer to cease doing business with the 
workers’ direct employer.42  This prohibition frequently includes peaceful picketing that seeks to dissuade 
passersby from patronizing the secondary business.43  This prohibition can restrict workers in the fissured 
workplace from engaging in peaceful expression to improve their terms and conditions of work.44  The fissuring 
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of the workplace, combined with the prohibition on peaceful picketing activity, has chilled the mechanism 
through which the most vulnerable workers can improve their working conditions.45 
 
Less Safe Workplaces 
The fissured workplace also undermines workplace health and safety.  During the October 2019 hearing, Dr. 
Weil pointed out that multiple workers have been seriously injured and killed in fissured workplaces—some on 
their first day on the job—because of the lack of clarity about who is responsible for supplying safety equipment 
and providing needed safety training.46  According to the BLS, workers engaged in “finite [work] that 
encompasses a single-task, short-term contract, or freelance work” are twice as likely to die from falls than 
workers in traditional employment.47  Because coverage under the Occupational Safety and Health Act (OSHAct) 
depends on an employer-employee relationship, workers in the fissured workplace who are misclassified as 
independent contractors do not have protections under the law’s safety provisions.  These workers also lack 
anti-retaliation protections under the OSHAct or other federal whistleblower laws overseen by the Occupational 
Safety and Health Administration (OSHA). 
 
Section II: The Employment Relationship and Strong Employment Standards Are Key to 
Upholding Workplace Protections and Benefits 
For decades, the fundamental right to fair wages, safe workplaces, and an opportunity to bargain for better 
working conditions has stemmed from the employment relationship.  Protections under the Fair Labor 
Standards Act (FLSA), the National Labor Relations Act (NLRA), and the OSHAct only extend to workers who are 
determined to be employees under the respective law.48  Access to benefits, including voluntary employer-
sponsored benefit structures like pensions, depends on the employment relationship.  Also, publicly 
administered programs funded by payroll taxes, such as Social Security, Medicare, and Unemployment 
Insurance, are linked to employment. 
 
Given the role the employment relationship plays in workers’ rights and employers’ responsibilities, standards 
for defining employment under labor and employment laws have garnered great attention over the last several 
years.  To justify their efforts to narrow employment definitions, thus limiting employers’ responsibility and 
undermining workers’ rights, business interests have largely claimed they are seeking flexible working 
conditions for workers and uniformity in how “employment” is defined across statutes.  In contrast, labor rights 
advocates and numerous state officials have focused on ensuring that definitions of employment reflect the 
realities of work and that all employees have the rights and protections afforded to them under the law. 
 
Various Multifactor Tests for Employment Create Uncertainty for Workers and Employers 
Employment standards should provide clarity and predictability for both workers and employers, and both 
Republican and Democratic Members of the Committee have voiced concerns about a lack of certainty in 
defining the employment relationship.49  In a 2020 paper, Tanya Goldman and Dr. Weil argue for a rebuttable 
presumption of employment status, meaning that “unless employment is disproven for a particular set of 
workers, this set of workplace policies would apply.”50  They argue this would “help provide predictability 
around the legal test, benefiting businesses, workers, and enforcement agencies.”51  Federal labor and 
employment laws lack a statutory rebuttable presumption of employee classification used in other countries 
(e.g., Mexico, The Netherlands, France).52  Ms. Goldman and Dr. Weil also explain that a “rebuttable 
presumption will help re-balance the power dynamics between workers and employers and rightfully place the 
burden of proof on the only entity—or entities—in the fissured workplace who might have access to the 
necessary evidence to establish the existence or lack of an employment relationship.”53 
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Ms. Goldman and Dr. Weil argue that this rebuttable presumption “should be coupled with a strong, predictive 
test that must be met for an employer to rebut the presumption”54 and that “such a test must address 
deficiencies of the status quo: lack of clarity of the boundaries of employment that reflects underlying economic 
realities.”55  
 
Courts often use various multifactor tests to determine whether an employment relationship exists across key 
federal labor and employment laws.  For instance, when applying the FLSA, courts have used the “economic 
realities” test to determine whether a worker is economically dependent on a potential employer or is in 
business for himself or herself.  However, courts have used the narrower common law test, which turns on the 
degree to which the employer has control over an employee, when applying the NLRA or OSHAct.56  The 
articulation of specific factors and the number of factors used for these tests can vary by jurisdiction. 
 
Republican efforts to address uncertainty with employment tests have largely centered on ways to narrow the 
employment relationship.  For instance, a Republican-introduced bill, the Modern Worker Empowerment Act,57 
would roll back the FLSA’s broad “suffer or permit” definition of employment and codify the more restrictive 
common law control test in its place.  While efforts to use the common law test across all labor and employment 
statutes could arguably improve uniformity, any increased uniformity would not necessarily improve certainty 
or predictability for employers or workers.  For example, the NLRA’s common law standard involves ten non-
exhaustive factors, with no single factor weighing more than any other, viewed through the prism of whether 
the worker has “entrepreneurial opportunity.”58  This standard has produced inconsistent results.59 
 
More importantly, the common law control test “was not designed to protect workers’ rights.”60  The common 
law control test originates from vicarious liability, which is used to hold  a “master” accountable for a “servant’s” 
actions where the “master” exercised sufficient control.61  Thus, often the common law control test fails to 
uphold the “protective and social” purposes of the applicable labor and employment law.62  For example, one 
of the FLSA’s purposes—“to eliminate, as rapidly as practicable, substandard labor conditions throughout the 
nation….”63—cannot be achieved with a narrow common law test that would leave out significant portions of 
the workforce.  Likewise, a major goal of the NLRA is to resolve the “inequality of bargaining power” between 
employees who lack “actual liberty of contract” and employers.  However, the common law test also fails to 
advance this purpose because it fails to distinguish between true independent contractors, who have bargaining 
power with contracting partners, and those who are employees in all but name.64 
 
Ms. Goldman and Dr. Weil offer three options for establishing a more predictive test: (1) the FLSA’s “economic 
realities” test, (2) the “ABC” test, or (3) the “ABC” test modified to focus on factors “most indicative of the types 
of workers who are economically independent or in need of workplace protections.”65  
 
The “Economic Realities” Test Under the FLSA 
Under the multifactor “economic realities” test, courts look at the totality of circumstances to determine 
whether the worker is economically dependent on the potential employer.66 The following six factors are 
typically used as indicators of economic dependence: 
 
           “(A) the extent to which the work performed is an integral part of the employer’s business; 

(B) the worker’s opportunity for profit or loss depending on his or her managerial skill; 
(C) the extent of the relative investments of the employer and the worker; 
(D) whether the work performed requires special skills and initiative; 
(E) the permanency of the relationship; and, 
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(F) the degree of control exercised or retained by the employer.”67 
 
While the articulation of specific factors and the number of factors used varies by court, ultimately, “[t]he 
application of the economic realities factors is guided by the overarching principle that the FLSA should be 
liberally construed to provide broad coverage for workers” under the “to suffer or permit to work” standard.68 
 
But there remain drawbacks to the “economic realities” test as a multifactor test.  “[A] multifactor, ‘all the 
circumstances’ standard makes it difficult for both hiring businesses and workers to determine in advance how 
a particular category of workers will be classified, frequently leaving the ultimate employee or independent 
contractor determination to a subsequent and often considerably delayed judicial decision.”69  Additionally, a 
multifactor test “invites employers to structure their relationships with employees in whatever manner best 
evades liability”70—a relevant concern to the fissured workplace. 
 
The “ABC” Test 
In contrast to the multifactor, “all of the circumstances” approach used in the common law test and the 
“economic realities” test, the “ABC” test uses clear thresholds for determining employee status.  Under the 
“ABC” test, a worker is presumed to be an employee unless the potential employer can prove all three of the 
following elements: 
 

“(A) the individual is free from control and direction in connection with the performance of the 
service, both under his [or her] contract for the performance of service and in fact; and 
(B) the service is performed outside the usual course of the business of the employer; and, 
(C) the individual is customarily engaged in an independently established trade, occupation, 
profession or business of the same nature in the service performed.”71 

 
Applied correctly, the “ABC” test should cover the same range of workers covered under the “economic 
realities” test since both effectuate the broad “suffer or permit” standard.72 
 
This test has received increased attention after, in 2018, the California Supreme Court adopted the “ABC” test 
for the “suffer or permit” standard under California wage law in Dynamex Operations West, Inc. v. Superior Court 
of Los Angeles.73  The state subsequently codified the standard in Assembly Bill 5 (“AB5”) in 2019.  However, on 
November 3, 2020, California voters passed Proposition 22, a ballot question funded by Lyft, Uber, Postmates, 
and Instacart, which defined app-based drivers as independent contractors, essentially carving them out from 
AB5.  In the days following the vote on the ballot initiative, reporting described how voters felt “deceived” by 
the “Yes on 22” campaign’s aggressive and often misleading tactics.74 The “Yes on 22” campaign, which outspent 
its opponents $10 to $1, “bombarded gig workers and customers alike with in-app notifications and emails 
suggesting that drivers wanted to remain independent contractors and that a yes vote would be best for 
them.”75  According to reporting, voters believed passing Proposition 22 would provide workers with protections 
they were not already entitled to, rather than carve them out of basic employment protections under AB5.76   
 
The “ABC” test has been adopted in some form in over 20 states.77  This includes five states (California,78 
Connecticut,79 Illinois,80 New Jersey,81 and Massachusetts82) that have adopted the “ABC” test to effectuate the 
“suffer or permit” standard under state wage and hour laws.  The Protecting the Right to Organize (PRO) Act, a 
bill to strengthen the federal laws that protect workers’ right to join a union, passed by the U.S. House of 
Representatives on February 5, 2020, would amend the NLRA to include the “ABC” test.83 
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The “ABC” Test with Specific Rules of Construction  
As a third option, Ms. Goldman and Dr. Weil recommend that policymakers adopt the “ABC” test but incorporate 
elements of the “economic realities” test that relate to an individual operating a business.  For example, prongs 
A and C of the “ABC” test would focus on activities that meaningfully impact an individual’s opportunity to make 
a profit or suffer a loss, such as setting prices, establishing product or service standards, or developing products 
or services.84   This could be effectuated similarly to how Congress, in response to courts limiting the scope of 
protections under the Americans with Disabilities Act (ADA), amended the ADA in 2008 to include rules of 
construction for the definition of “disability.”85 
 
Section III: Employee Status Is Not Incompatible with Workplace Flexibility 
During discussions on the future of work, opponents of strong employment standards often argue that 
employee status is incompatible with allowing workers—particularly gig economy workers—to have 
flexibility in how and when work is performed.  During the October 2019 hearing, Ms. Rachel Greszler 
made such an argument when predicting the consequences of the proper classification of gig workers as 
employees:  “[T]he company would have to take away the very autonomy and flexibility that draws 
drivers to the platform.  Instead, drivers would have to follow Uber’s prescribe[d] shifts…and they may 
no longer be able to work for another company besides Uber.”86 
 
In stakeholder meetings, representatives of rideshare and other gig companies contended that maintaining their 
workers’ independent contractor status was necessary to ensure that those workers had flexibility in pay and 
scheduling, among other terms and conditions of work.87  Such arguments falsely imply that federal law requires 
employers to utilize specific business models for how to arrange work for its employees.  In reality, the FLSA 
does not require scheduled shifts or set minimum or maximum hours of work, nor does it prohibit split shifts, 
intermittent work, or piece work payment schemes.  Similarly, the NLRA does not prohibit employers from 
bargaining with employees over terms or conditions of employment related to flexibility.   
 
For instance, during a July 2019 legislative hearing on the PRO Act, University of Seattle Law School Professor 
Charlotte Garden noted employers can easily pursue flexible scheduling through collective bargaining with a 
union representing the workers:  “There is no such thing as a one-size-fits-all collective bargaining agreement.  
That is the nice thing about a system of private ordering like bargaining.”88  This has proven true as workers 
have successfully organized unions in the gig economy, including at a company maintaining app-based 
scooters89 and at the bikeshare company Motivate.90  Lyft acquired Motivate in 2018, and Lyft stated that the 
acquisition “resulted in an increase of approximately 200 additional employees.”91 
 
In contrast, Jessica Beck, co-founder and Chief Operating Officer of Hello Alfred, a gig company that classifies its 
workers as employees, pointed out during the October 2019 hearing that workplace flexibility is possible, 
irrespective of employee status: “The current debate sometimes creates a false dichotomy of flexibility (found 
via 1099 worker positions) vs stability (the W-2 model).  In reality, W-2 workers can also work for more than one 
company, have flexible work hours, and be ensured stability in their income and benefits.”92 
 
Arguments that work arrangements outside the employment relationship provide for greater flexibility may 
ultimately be a guise to justify allowing employers to maintain control but externalize the costs and 
responsibilities usually associated with this control.  As evidence indicates, gig companies often manage work 
in a way that may not actually provide workers with meaningful flexibility.  While gig companies have stated 
that one of their primary goals is to provide workers with flexibility,93 platforms often utilize incentives, 
“nudges,” and penalties to manage work and maintain significant control over work, limiting true flexibility.  
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Traditional models of scheduled work stem from the desire of businesses to have a dependable workforce in a 
particular place at a particular time, not constraints in the law.  Many platforms use similar, albeit technology-
enabled, approaches to achieve similar results. 
 
During a September 2019 hearing, Maria Crawford, a gig worker from Altadena, California, who is misclassified 
as an independent contractor, made this point:  
 

“I am told that the advantage to my type of work is the flexibility and freedom to set my own 
schedule.  I, in theory, can work any time and any day….[I] do not have the flexibility to pick and 
schedule these lucrative shifts, or even stay on the app, unless I meet unreasonable standards….I 
feel as though I have less control over my work now, than in my previous job when my employer 
rightly classified me as an employee!”94   

 
As further evidence that arguments around worker flexibility are merely a guise, gig companies have undertaken 
multi-jurisdictional efforts to exempt themselves from labor and employment laws.95  Most notably in California, 
Uber, DoorDash, Lyft, InstaCart, and Postmates spent nearly $190 million in support of Proposition 22 to make 
app-based drivers independent contractors under state law.96  This campaign succeeded,97 and now the gig 
companies are weighing similar attempts in other states.98  The chief political strategist for Uber and Handy is 
on record saying, “What is ultimately a better business decision? To try to change the law in a way that you 
think works for your platform, or to make sure your platform fits into the existing law?”99   
 
 
 
 
 
 
 
Policies that promote workplace flexibility are vital components of a fair future of work.  However, arguments  
that workplace flexibility only exists where businesses have relinquished their responsibilities to workers, 
despite maintaining control over work, can rob workers of fundamental protections and leave them no closer 
to true workplace flexibility.  
 
Section IV: Employee Misclassification and Weak Joint Employment Standards Undermine 
Workers’ Rights 
As discussed above, strong employment standards ensure that workers are afforded the full scope of 
employment and labor protections to which they are entitled.  Misclassification and weak joint employment 
standards can undermine workers’ protections where lead businesses assert control over the work but reject 
the employment relationship.  
 
Rooting Out Employee Misclassification  
Over the last several years, there has been increased attention to the pervasive business practice of 
misclassifying employees as independent contractors.100  As mentioned, in the fissured workplace, labor costs 
are often the main costs within the lower-level business’s control, because lower-level businesses engaged by 
lead businesses generally operate in competitive markets and are subject to strict quality control standards set 
by lead businesses.101  While misclassification can be inadvertent, it is very often intentional, with employers 
adopting misclassification as a business model to cut labor costs.102  During a September 2019 Workforce 

“What is ultimately a better business decision? To try to change the law in a way that you think 
works for your platform, or to make sure your platform fits into the existing law?” 

-Bradley Tusk, Chief Political Strategist, Uber and Handy 
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Protections Subcommittee hearing on misclassification, Matt Townsend, Chief Executive Officer of a 
construction company in Ohio and President of the Signatory Wall and Ceiling Contractors Alliance, a national 
association representing construction company owners, illustrated this point:  “In [the construction] industry, 
misclassification is a choice to disregard the legal responsibilities of being an employer.  It provides a competitive 
advantage by transferring—to workers and taxpayers—the financial obligations and risks that honest business 
owners accept.”103  
 
As a result, misclassification is most prevalent in industries where employers have a greater financial incentive 
to shift costs onto workers.  This includes high-injury-rate industries, such as construction, where avoiding high-
cost workers’ compensation premiums can lead to significant savings.  Misclassification is also prevalent in 
industries in which employers have a greater ability to conceal misclassification practices or employer 
responsibility is more difficult to determine.  For instance, rates of misclassification are high in the trucking, 
home health care, and construction industries, where work is performed at isolated, small, or scattered sites.  
Work is also often temporary and there may be multiple layers of contractors and subcontractors.104  Industries 
employing large numbers of undocumented workers also tend to have high misclassification rates because 
employers are required to comply with the Immigration Reform and Control Act’s immigration status verification 
provisions for employees, but not for independent contractors.105 
 
The U.S. lacks authoritative, up-to-date data on the number of firms that misclassify workers and the number 
of workers who are misclassified.  The limited data available does, however, suggest a significant portion of the 
U.S. workforce may be affected.106  A 2000 study commissioned by the DOL found 10 percent to 30 percent of 
firms audited in nine states107 misclassified at least one of their workers.108  According to a 1984 estimate from 
the Internal Revenue Service (IRS), the most recent comprehensive misclassification estimate, 15 percent of 
employers misclassified their employees.109  As Sally Dwokar-Fisher recommended in the September 2019 
hearing, “data collection and research on misclassification should be conducted regularly and inform future 
policy efforts.”110 
 
Employers that misclassify their employees disadvantage competitors that properly classify their workers as 
employees and comply with labor and employment standards.  Misclassification also imposes a significant 
financial burden on state and federal governments due to billions of dollars in lost tax revenues.  The 1984 IRS 
estimated that 3.4 million workers were misclassified, costing the federal government $1.6 billion per year in 
lost revenue111—equivalent to $3.7 billion in 2019 dollars.112  This loss of revenue also negatively impacts key 
social insurance programs for workers, such as the Unemployment Insurance (UI), workers’ compensation, and 
disability insurance systems, and enables misclassifying employers to gain a competitive advantage over law-
abiding companies by avoiding paying taxes.  For example, a 2000 DOL-commissioned study found nearly $200 
million in lost UI tax revenue per year through the 1990s due to misclassification at a time when, annually, an 
estimated 80,000 workers entitled to UI benefits were not receiving them.113  (In response to the COVID-19 
crisis, Congress created Pandemic Unemployment Assistance [PUA] in the CARES Act to offer unemployment 
assistance to workers who are ineligible for UI.  However, PUA is a temporary program and is funded through 
general federal revenues rather than taxes on employers whose workers it serves.) 
 
Ms. Jessica Beck, a co-founder of Hello Alfred, noted the higher costs associated with the employment 
relationship and called on business leaders to rethink their role: “Employees shouldn’t be seen as cost centers, 
but instead as human beings who are delivering real work and value and deserve the same in return.  The result 
will be good for business, good for the worker, and good for our workforce at large.”114 
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Misclassification Under the FLSA 
Our nation’s wage and hour laws protect workers from substandard wages and oppressive hours.  The FLSA is 
the cornerstone of wage and hour protections, ensuring that employees earn a minimum wage, receive 
premium pay for overtime work, and are protected from child labor.  Although misclassification strips workers 
of their rights, the act of misclassifying, itself, does not currently violate the FLSA, undermining enforcement 
efforts to combat misclassification.  Rather, it is the failure to comply with overtime, minimum wage, 
recordkeeping, or child labor requirements that violates the law. 
 
In September 2020, the Trump DOL proposed a rule that conflicts with congressional intent, the FLSA’s text, and 
decades-long judicial precedent to improperly narrow its interpretation of employee status under the FLSA.  The 
Department proposed a new five-factor test that would give undue weight to the control factor, effectively 
creating a test akin to the common-law control test.115  The Economic Policy Institute estimates that, if finalized, 
this proposal could cost workers at least $3.7 billion annually and cause at least $750 million in transfers from 
social insurance funds to employers each year.116 
 
This proposal came more than a year after the DOL’s Wage and Hour Division (WHD) issued an opinion letter 
concluding that workers at an unnamed “virtual marketplace company” are independent contractors.117  In 
addition to undermining proper classification of employees through the regulatory process, it is unclear whether 
or to what extent the Trump DOL is continuing Obama-era efforts to combat misclassification.118 
 
Misclassification Under the NLRA 
The NLRA protects workers’ rights to organize and collectively bargain only if those workers are employees; 
independent contractors are not protected by federal labor law.119  Ambiguities in the NLRA create powerful 
incentives for employers seeking to avoid union organizing to misclassify their employees as independent 
contractors. 
 
During the Trump Administration, the NLRB enabled employers to misclassify employees as independent 
contractors in order to evade their obligations under the NLRA.  The question of whether a worker is an 
employee or independent contractor has historically been governed by the common law of agency,120 which 
involves weighing ten non-exhaustive factors.121  In the NLRB’s SuperShuttle decision on January 25, 2019, the 
Republican Board Members held that they would apply those ten factors “through the prism” of whether the 
worker has “entrepreneurial opportunity.”122  In doing so, the NLRB interpreted “entrepreneurial opportunity” 
so loosely that they denied SuperShuttle drivers employee status—and thus protection under the NLRA—even 
though those drivers were prohibited from driving for any of SuperShuttle’s competitors.123 
 
On April 16, 2019, the General Counsel of the NLRB issued a memorandum finding that Uber drivers are 
independent contractors and not employees under the NLRA.124  Consistent with the decision in SuperShuttle, 
the General Counsel examined whether the drivers were afforded significant entrepreneurial opportunity and 
found that they had sufficient opportunities to be considered independent contractors.  The General Counsel 
found that “drivers had significant entrepreneurial opportunity by virtue of their near complete control of their 

“Employees shouldn’t be seen as cost centers, but instead as human beings who are delivering 
real work and value and deserve the same in return.” 

 
-Jessica Beck, Co-Founder of Hello Alfred 
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cars and work schedules, together with freedom to choose log-in locations and to work for competitors of 
Uber.”125  However, this analysis ignored Uber’s control over the rate a driver can charge a passenger.126  
Further, in finding that Uber drivers controlled how their work is performed, the General Counsel ignored that, 
when a driver chooses to accept a ride, Uber withholds from the driver the rider’s destination and the amount 
the driver can earn from the ride.127  However, in finding that Uber drivers have entrepreneurial opportunity, 
the General Counsel concluded that they are independent contractors and, as such, have no rights under the 
NLRA. 
 
This memorandum is not binding on the NLRB, and the next General Counsel can argue that gig company 
workers are employees under the NLRA.  If the NLRB agrees with that argument, such workers would have the 
right to organize unions and collectively bargain with the gig companies.  Even if California’s Proposition 22 
stated that gig workers did not have the right to unionize, which it did not, the NLRB’s decision would preempt 
that and any state law that addresses the collective bargaining rights of gig workers.128 
 
When employers misclassify their employees as independent contractors, they incorrectly tell employees that 
they do not have rights under the NLRA, and thus any exercise of the right to organize is futile and subject to 
retaliation by the employer.129  However, in 2019, the NLRB held in Velox Express, Inc. that misclassification did 
not independently violate the NLRA despite the chilling effect it has on workers’ organizing rights.130  The PRO 
Act would take steps to deter the misclassification of employees by specifying that an employer commits an 
unfair labor practice when it communicates to workers who are employees under the NLRA that they are not 
employees.131  The PRO Act also creates civil penalties for this unfair labor practice and all unfair labor practices 
that an employer may commit. 
 
Strengthening Joint Employment Under Key Labor Statutes 
Labor and employment laws have long held that an employee may have more than one employer responsible 
for compliance with the applicable law.  In the fissured workplace, as lead businesses engage lower-level 
businesses, such as subcontractors or temporary agencies, the relationship between the lead business and the 
lower-level business’s employees may necessitate both companies to be jointly and severally responsible for 
compliance with the law.  For example, this shared responsibility is especially imperative when a specific 
employer is needed to change pay practices that result in wage violations to be present at the table for 
meaningful collective bargaining. 
 
Previous administrations have prioritized the issue of joint employment, “with the Obama administration having 
tried to ensure workers would receive the full scope of statutory protections to which they are entitled, and the 
Trump administration seeking to limit employer liability under the relevant statutes.”132 
 
Joint Employment Under the FLSA 
The FLSA’s broad “to suffer or permit to work” definition of employment was adopted specifically to prevent 
employers from using “middlemen” to shirk responsibility for compliance with the law.  In January 2016, the 
DOL’s WHD under the Obama Administration issued an Administrator’s Interpretation (AI) that made clear that, 
while factors used under the “economic realities” test differ somewhat based on the court, “any formulation 
must address the ‘ultimate inquiry’ of economic dependence.”  The AI also states that “[t]he FLSA rejected 
control as the standard for determining employment, and any vertical joint employment analysis must look at 
more than the potential joint employer’s control over the employee.”  In June 2017, WHD, under the leadership 
of Secretary Acosta, rescinded the 2016 AI on joint employment. 
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In January 2020, the WHD under Secretary Scalia issued a final rule narrowing the DOL’s interpretation of joint 
employer status under the FLSA.133  Under this rule, the DOL rejects the “economic realities test” and an 
economic dependence inquiry and, instead, narrowly restricts joint employment to circumstances in which a 
potential employer actually exercises control.134  On September 8, 2020, a New York federal district court judge 
invalidated most of the final rule, concluding the rule contradicts the FLSA’s text, prior Department 
interpretations, and federal and Supreme Court precedent.  The court also found that the DOL improperly 
ignored estimates from the Economic Policy Institute that the rule would cost workers more than $1.0 billion 
each year.135  The Trump Administration is appealing the ruling.136 
 
Joint Employment Under the NLRA 
Under the NLRA, the joint employment standard determines when two entities exercise sufficient control over 
the terms and conditions of work such that both entities have a responsibility to collectively bargain with a union 
and share liability for unfair labor practices.  If multiple entities control workers’ terms and conditions of 
employment, the right to collectively bargain under the NLRA is rendered futile if workers cannot bargain with 
all companies that actually control—directly or through a contract—those wages and working conditions.  As 
Professor Rogers explained at the October 2019 hearing, “workers’ primary employer may not actually have any 
economic power over their working conditions.  The company that actually has that power may be a third party.  
But the workers cannot get that third party to the table.  That means that meaningful collective bargaining is 
effectively impossible.”137 
 
Since the NLRA was enacted in 1935, the NLRB had mostly found that an entity may be liable to bargain with 
the employees of a subcontractor as a joint employer even if its control over terms and conditions of 
employment was indirect, such as exercised through the intermediary, or reserved in its contract with the 
intermediary.  In 1984, the NLRB began relieving employers of their responsibility to bargain in those cases 
where its control over their subcontractors’ employees was not direct and immediate.138  In its 2015 Browning-
Ferris decision, the NLRB returned to the original, pre-1984 standard, which determined that employers are 
responsible under the NLRA when they exercise control indirectly or reserve control through an intermediary, 
in addition to through direct and immediate control.  The U.S. Court of Appeals for the D.C. Circuit explicitly 
affirmed the Browning-Ferris standard in December 2018 as consistent with the NLRA and common law of 
agency.139 
 
In February 2020, the NLRB issued a final rule that again narrowed the joint employer standard by requiring that 
an “entity must possess and exercise such substantial direct and immediate control over one or more essential 
terms or conditions of their employment as would warrant finding that the entity meaningfully affects matters 
relating to the employment relationship with those employees.”140  In doing so, the final rule permits a company 
to evade any legal obligation to collectively bargain with the employees of a subcontractor, even if the company 
exercises indirect or reserved control over the essential terms and conditions of employment. 
 
The NLRB’s final rule went a step further and did not include safety and health measures as among the 
“essential” terms and conditions of employment that a company must control in order to be a joint employer.141  
The final rule did not specifically justify the exclusion of safety and health from the list of essential terms and 
conditions of work.  Two weeks after the final rule was issued, the World Health Organization announced that 
the COVID-19 outbreak could be characterized as a pandemic.142  As a result, even a company’s direct control 
over subcontracted employees’ safety and health will not be sufficient to render it a joint employer unless it 
also exercises direct control over the essential terms and conditions of employment.  For subcontracted 
essential workers organizing to bargain over safety, personal protective equipment, and paid leave, the question 
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of whether the principal company is a joint employer of the subcontractor’s employees is a matter of life and 
death. 
 
Joint Employment Under the OSHAct 
OSHA has long required employers to protect the health and safety of all workers under their supervision and 
control.  Employers who expose workers to a hazard and can control and abate it are generally deemed to be 
liable under the OSHAct, even if they do not directly employ the individuals at risk. 
 
Under the Obama Administration, in 2013, “OSHA developed a policy to hold responsible not just the direct 
employer, but what is called the controlling employer, which can be the company hiring the staffing agency or 
temporary working agency also responsible for complying with laws.”143  In 2014, OSHA and National Institute 
for Occupational Safety and Health (NIOSH) issued recommended practices for protecting temporary workers.  
Under this guidance, employers that retain and supervise temporary workers supplied by staffing agencies are 
liable for compliance with OSHA standards as a joint employer, unless the employer contracted such 
responsibility away and ensured that the labor supplier complies with OSHA requirements.  This guidance 
stated, “[t]he staffing agency and the staffing agency’s client (the host employer) are joint employers of 
temporary workers and, therefore, both are responsible for providing and maintaining a safe work environment 
for those workers.”144  This would include ensuring that OSHA's training, hazard communication, and 
recordkeeping requirements are fulfilled.  OSHA also issued a policy memo for its inspectors in 2014 that stated 
that “[t]he extent of the obligations each employer has will vary depending on workplace conditions and may 
be clarified by their agreement or contract.”145  In 2016, OSHA also issued recommended practices for improving 
communication and coordination among host employers, contractors, and staffing agencies.”146 
 
This guidance has remained in effect under the Trump Administration.  Although OSHA operates under a policy 
to hold controlling employers responsible for compliance, no such policy is codified in federal statute.  Current 
law only covers employees of employers covered under the OSHAct.  There are some limited exceptions that 
make employers responsible for protecting employees of other employers that they may expose to hazards on 
certain multiemployer worksites.147 
 
The ability to protect temporary workers against retaliation or whistleblowing is also a concern in the fissured 
workplace.  This is particularly problematic in temporary staffing firms where retaliation may take the form of a 
temporary staffing agency opting to not send a temporary worker back to the same host employer or failing to 
place the temporary worker at another worksite. 
 
Section V: Beyond the Employee/Independent Contractor Framework: Guaranteeing Rights 
and Responsibilities Regardless of Classification 
As discussed above, the fundamental right to fair wages, safe workplaces, and an opportunity to bargain for 
better working conditions has stemmed from the employment relationship for decades.  In recent years, 
however, experts have urged policymakers to rethink the concept of employee classification and the rights and 
responsibilities tied to worker classifications.  
 
A Third Category of Worker Would Erode Basic Labor Protections 
Perhaps the most widely discussed proposal to “reimagine” the rights and responsibilities tied to worker 
classification is the proposal to create a “third category” of worker in addition to the employee and the 
independent contractor classifications.148  In a 2015 paper, scholars Seth Harris and Alan Krueger argued some 
workers, namely gig workers, “satisfy different factors of both the employee and independent contractor tests 
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under most labor, tax, and employment laws,” and thus do not fit well within either classification.149  They 
argued that the employee/independent contractor dichotomy incentivizes misclassification, creating an unfair 
competitive advantage, and creates barriers for independent contractors to secure basic protections or pool 
together for greater bargaining power.150  Harris and Krueger instead proposed creating a third category of 
workers—called independent workers—who would have a mix of rights.  For example, independent workers 
would have access to collective bargaining and civil rights protections and their employers would have to 
contribute to payroll taxes.151  Independent workers would not, however, qualify for labor protections, such as 
minimum wage and overtime, that are based on the number of hours worked.152 
 
At the heart of this proposal is the argument that work in the digital gig economy is so different that the 
traditional employee or independent contractor model cannot apply.  Specifically, Harris and Krueger claimed 
work hours for gig workers are immeasurable, and thus hour-based minimum wage and overtime requirements 
of the FLSA cannot be applied to these workers.  Additionally, they argued that determining the number of hours 
spent working for a particular employer (to determine the question of whether that employer must pay for 
“waiting time” between gigs, for example) is impossible because the worker may be doing personal tasks or also 
engaged on another app at the same time.153 
 
A 2016 report by the Economic Policy Institute (EPI) used Uber as an example to analyze these claims and 
concluded that the arguments made for a third worker category are not justified.154  First, the claim that work 
hours for gig workers are immeasurable is empirically flawed as app-based gig companies can and do measure 
workers’ use of their platforms down to the minute.  Second, gig companies often have systems that make it 
difficult to perform personal tasks, meaning the worker is likely “engaged to wait” and should be compensated 
for waiting time.  For example, when an Uber driver’s app is open, he or she must respond to ride requests 
within a very short amount of time (e.g., 15 seconds).  A low acceptance rate will result in the worker being 
kicked off the app.  This means, when the app is on, the driver cannot “go to her traditional job, undertake 
another moneymaking activity, drive her children to school, or park by the side of the road and take a nap.”155  
According to guidance from the WHD, “[i]f the calls are so frequent or the on-call time conditions so restrictive 
that the employee cannot effectively use the on-call time for his or her own purposes, the on-call waiting time 
would constitute hours worked.”156 
  
Third, the question of which employer is responsible for paying for waiting time when two apps are open 
simultaneously is answerable: “Both employers want the driver to be waiting for their ping, and the one that 
should pay is the one that will benefit—the company whose app provides the first accepted rider.”  As EPI also 
points out, any complexity in parsing out what hours of work are attributable to an employer is “not central to 
determining whether there is an employment relationship.”157  Arguments from gig companies that complexity 
in applying the law necessitates complete exclusion from compliance may belie true motives. 
 
In his testimony, Dr. Weil stated, “[w]hile there may be some instances where app-based companies have 
characteristics that do not match neatly with one or the other of the models we discuss, this ambiguity is not 
distinctive to the on-demand sector but can be found in the wider economy.”158 
 
The likely impact of creating a third category of worker (and perhaps the underlying goal of some proponents 
of this approach) would be to take workers who should currently be classified as employees and relegate them 
to a status that has fewer labor and employment protections.159  “Rideshare drivers, who have driven much of 
the ‘independent worker’ conversations in the United States, are a perfect example.  Under our existing law, 
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many have persuasively argued they are employees.  Third-way classifications would decrease their 
employment rights, including rights to a minimum wage and access to workers’ compensation.”160 
 
Workers Should Have Certain Guaranteed Workplace Rights, Regardless of Employee Classification  
Efforts to strengthen employment standards are not intended to, nor will they in practice, eliminate the 
independent contractor classification.  As such, the obstacles to securing fundamental rights for workers outside 
the employment relationship, as highlighted by Harris and Krueger, are legitimate concerns worth addressing. 
 
Ms. Goldman and Dr. Weil propose “structuring rights, protections, and responsibilities around a framework of 
concentric circles. . . .The concentric circles emanate outward from a core set of protections that are linked to 
work and not to legal definitions of employment.”161  At the core are universal, basic rights that should be 
available regardless of employee classification, and “recognize the inherent imbalance of leverage in the work 
relationship”:162  The right to be paid for work at a minimum wage, the right to a safe workplace, and protection 
against retaliation and discrimination from exercising rights. 163  The middle ring includes rights and protections 
that are tethered to the employment relationship, including overtime and the right to organize and collectively 
bargain.164  These sets of rights are coupled with a presumption of employment status and a clear test of 
employment,165 as discussed above. 
 
The outer ring recognizes the volatility of the length, tenure, and nature of work relationships by including 
workplace benefits that guarantee portability for both employees and independent contractors.166  The outer 
ring would include non-mandatory benefits for employees and independent contractors, such as retirement 
savings and skills development.  This outer ring would also include “better financing mechanisms to 
ensure…workers’ compensation and unemployment insurance systems could more closely resemble the kind of 
multiemployer risk pooling systems long associated with collectively bargained benefits systems in construction, 
transportation, and garment industry.”167  Independent contractors “could also be provided mechanisms to pay 
into such risk pools either through their own direct contributions or those of their customers.”168  The COVID-
19 pandemic has underscored the need for true independent contractors to have access to these benefits, 
especially Unemployment Insurance, and the need to re-examine systems that facilitate permanent access to 
such protections (see COVID-19 Supplement on page 3).    
 
Section VI: Emerging Issues 
In addition to strengthening employment standards or ensuring universal rights, regardless of employee status, 
several emerging issues require further examination from policymakers and experts in the future. 
 
Sectoral Bargaining 
Collective bargaining in the United States is limited by the fact that it typically occurs only at the level of 
individual firms of employers, and not across industries or sectors.169  As Professor Rogers explained in 
testimony, “The NLRB has. . . interpreted [the NLRA] to prohibit it from mandating ‘multi-employer’ bargaining 
units.  While multi-employer bargaining has been common at various times and in various industries, it ‘is and 
always has been consensual in nature.’”170 
 
Firm-level bargaining amidst low union density can undermine workers’ ability to form a union.  Only 6.2 percent 
of private-sector workers are union members171—the lowest level of union density since the NLRA was passed 
in 1935.172  Low union density limits the sector-wide wage-boosting effects associated with unionization because 
nonunionized companies lack an incentive to raise wages to compete with unionized employers.  In this 
environment, firm-level collective bargaining means unionized employers experience a competitive 
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disadvantage because they face higher labor costs compared to their nonunionized competitors.  This 
incentivizes employers to evade liability under the NLRA by engaging in anti-union activity and workplace 
fissuring through subcontracting and digital gig work. 
 
Centralized bargaining benefits employers and employees by removing wages from competition, enabling 
employers to compete over the quality of their products or services.  Employers can compete, for example, by 
focusing more on training their employees, and benefitting workers by preventing wage stagnation.173  As 
Professor Rogers testified, “There is powerful evidence, across countries and time periods, that bargaining 
centralization correlates with higher wages for low-skill workers and greater income equality overall.”174 
 
Many countries175 have facilitated collective bargaining on the sectoral level where representatives of workers 
and employers in a given industry bargain over wages and standards throughout that industry.176  This process 
pairs firm-level collective bargaining agreements with industry- or sector-wide collective bargaining 
agreements.  There is also precedent for setting industry-wide workplace standards in the United States.  The 
DOL exercised authority under the FLSA to use this process in the late 1930s, but such authority was revoked in 
1949.177  Some states have also enacted limited versions of wage boards.  For example, New York’s wage board 
increased wages for fast-food workers throughout the state, and Seattle has enacted a standards board 
specifically for domestic workers. 
 
Unions in the United States have built some collective bargaining structures above the firm level within the 
limitations of current labor law.  For example, the Service Employees International Union (SEIU) and UNITE HERE 
have successfully used multiemployer and multi-worksite frameworks in cities where they have organized and 
achieved high membership density among janitorial and hotel workers, respectively.178  This has played a role 
in eliminating the perceived competitive disadvantage from unionization in those locations.179  As another 
example, through “pattern bargaining,” the United Auto Workers (UAW) “has negotiated an agreement with 
one of the ‘big three’ automakers (GM, Ford, and Chrysler) and then pushed the other two to match terms…[so] 
none of them is put at a competitive disadvantage.”180 
 
Crucial to this emerging issue is promoting high union membership density to protect the effectiveness of 
sector-wide bargaining and prevent a free-rider problem from emerging.  Countries with sectoral bargaining 
address this problem in various ways, including a “Ghent system,” which permits unions to administer 
governmental benefits or aid workers in receiving benefits such as Unemployment Insurance or workplace 
training.181 
 
Any system to bolster workers’ power, at the workplace or throughout a sector, must protect workers’ rights to 
organize and engage in concerted activity for mutual aid and protection.  Although Uber and Lyft have purported 
to support sectoral bargaining with their workers, they have not publicly supported the enforcement of any 
mechanisms that could be used to guarantee good-faith bargaining by the companies, let alone any protections 
for workers organizing or engaging in concerted activity to improve working conditions.182  Moreover, when the 
gig companies drafted California’s Proposition 22 to carve out loopholes from state employment laws, they 
failed to include any form of collective bargaining, much less sectoral bargaining, in the text of the new law.183 
 
Portable Benefits 
Legislators and think tanks have had ongoing discussions regarding whether and how to ensure access to 
benefits outside of the traditional employment model for workers in digital gig economy companies and highly 
fissured industries.  Steps taken through the Affordable Care Act (ACA) have expanded opportunities to obtain 
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health coverage outside of the employer-sponsored system, including through Exchanges where consumers can 
enroll in plans that meet certain affordability and benefit requirements.  Some have also proposed developing 
a “portable benefit” structure in which employees could take certain benefits from job to job.  Precedent exists 
for such models, including through collectively bargained multiemployer pension plans that are common in 
certain industries, such as construction and music, as well as publicly administered programs, such as Social 
Security and Medicare.184 
 
Some of the digital gig economy companies that classify their workers as independent contractors have begun 
advocating for a system of portable benefits.  These firms argue that, as workers often work across multiple 
platforms simultaneously and many workers remain engaged with an individual platform for only a short time, 
it is impractical to provide traditional benefits, regardless of the employment classification implications.  The 
proposals supported by these digital gig economy companies include legislation in both Washington and New 
York that would require gig economy companies to set aside a portion of the fee collected from customers to 
be paid to a third-party benefits administrator.185  The administrator then provides benefits in line with state 
regulations and input from covered workers.  The Aspen Institute Future of Work Initiative laid out the positive 
elements of these models, describing them as “portable, prorated, and universal.”  This means that workers 
could maintain continuous access to benefits, companies could pay proportionately to the work done on their 
platform, and all workers engaged with the platform could access benefits.186 
 
However, recent proposals to establish “portable benefit” structures in the fissured workplace have also raised 
concerns about whether such models are designed to operate in the interest of workers.  For example, Professor 
Rogers noted in testimony that proposals for a “safe harbor,” such that an employer’s offer of benefits would 
not be treated as evidence of an employment relationship with its workers, would allow companies to evade 
their legal duty to provide benefits to workers misclassified as independent contractors.187  Similarly, Sharon 
Block, who served as the Assistant Secretary of Policy at the DOL during the Obama Administration, notes that 
the current portable benefits legislation “constitutes a path to nothing more than a minimum safety net.  We 
should aspire to more than this. We need to do more than stopping the free fall to destitution that workers 
outside of traditional employment face as a result of their legal outsider status.”188  In his testimony, Dr. Weil 
outlined a concept of “providing social safety net and benefit protections to both [employees and independent 
contractors] via multi-party financing mechanisms.”189 
 
Time Sovereignty and Excessive Work Hours  
Discussions of the future of work invariably include discussions of increased workplace flexibility, including 
flexibility in determining when, where, and for how long to work.  This is especially salient as lead businesses 
employ business models (e.g., digital gig economy work) that promise workplace flexibility for workers, but often 
only provide employers with flexibility in managing labor costs. 
 
Early 20th century predictions of a 15-hour workweek based on improvements in worker productivity are far 
from realized today.190  While productivity levels have dramatically increased, workers have yet to reap the 
benefits of this growth.  “From 1979 to 2018, net productivity rose 69.6 percent.”191  If workers were capturing 
the benefits of this improved productivity, they would see reduced working hours, higher pay, or both.  
However, over the past few decades, the average number of hours worked has increased192 and wages have 
largely been stagnant.193 
 
The negative physical and mental consequences of excessive working hours are well documented194 and long 
recognized by labor law.  In fact, internationally, “[t]he reduction of working hours was one of the original 
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objectives of labour law.”195  In the United States, the FLSA prohibits certain employees from working more than 
40 hours in a workweek unless paid one and a half times their regular rate of pay.196  In addition to recently 
increased attention on the number of workers who are inappropriately excluded from overtime protections,197 
there have been calls to enact policies that further reduce the number of working hours.  This includes calls to 
implement a four-day workweek or institute daily overtime standards.198  Relatedly, increased use of 
communication technologies, such as e-mail and mobile phones, has allowed workers to stay connected to work 
outside the traditional office setting and perform work after hours, further blurring the line between work and 
life199—a trend that has accelerated for many workers amid the COVID-19 pandemic. 
 
Any improvements in standards for working hours must be accompanied by policies that increase workers’ pay, 
such as increasing the federal minimum wage, so “workers can sustain or increase their incomes, while reducing 
their hours.”200  As the International Labour Organization (ILO) notes, “[m]any workers have to work long hours 
because their household is poor or would risk falling into poverty were their hours reduced.”201  This is 
imperative as the fissured workplace continues to produce low-wage jobs. 
 
During the COVID-19 pandemic, employers have been forced to rethink workplace flexibility as employees have 
been required to telework or have needed more flexible work hours to care for children.  The ILO also notes 
that “[f]or many [workers], working hours can be highly variable and unpredictable, without a guaranteed 
number of paid working hours or income per week and with little or no say about the timing of their work.”  202 
 
True workplace flexibility requires standards that both discourage excessive hours of work and give workers 
greater control over their time.  As the ILO has stated, “[i]n a digital age, governments and employers’ and 
workers’ organizations will need to find new ways to effectively apply nationally defined maximum limits on 
hours of work [including] establishing a right to digitally disconnect.”203  Additionally, “[w]orkers need greater 
time sovereignty.  The capacity to exercise greater choice and control over their working hours will improve 
their health and well-being, as well as individual and firm performance.”204 
 
Section VII: Policy Recommendations to Preserve Worker Protections in the Modern Economy 
Strengthen the tests for employment under labor and employment laws.  For decades, fundamental labor and 
employment rights have stemmed from the employment relationship, making standards for determining 
whether such a relationship exists critical.  Unfortunately, current employment standards can lack predictability 
and clarity, place workers at a disadvantage for demonstrating an employment relationship exists, and fail to 
fully advance the purposes of the applicable law. 
 

Recommendation 1.1:  To ensure clarity and predictability for workers, employers, and enforcement 
agencies, and to address power imbalances in demonstrating an employment relationship, establish 
employment tests that create a rebuttable presumption of employee status and include clear 
requirements that an employer must demonstrate to overcome this presumption, such as the “ABC” test 
used in the Protecting the Right to Organize (PRO) Act. 

 
Provide policymakers, workers, and enforcement agencies better tools to combat employee misclassification.  
Employee misclassification is a pervasive, persistent problem that strips workers of their rights, penalizes law-
abiding businesses, and costs taxpayers billions of dollars in lost revenue.  Data on the scope and breadth of 
misclassification is limited and dated, and workers and enforcement agencies lack the statutory penalties to 
more effectively deter the harmful practice. 
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Recommendation 1.2:  To ensure policymakers and enforcement agencies have relevant information in 
order to direct resources, the DOL should regularly collect data on the prevalence and impact of employee 
misclassification. 
 
Recommendation 1.3:  To deter misclassification and strengthen enforcement, Congress should enact 
legislation, such as the PRO Act, that makes misclassification itself a violation of federal labor and 
employment laws enforceable through a private right of action and backed by civil monetary penalties. 

 
Strengthen joint employment standards that ensure all relevant employers are responsible for compliance 
with labor and employment laws.  Labor and employment laws have long held that an employee may have 
more than one employer responsible for compliance with the applicable law.  Without strong standards to 
ensure shared responsibility for employers, the increased use of subcontractors, franchising, and temporary 
agencies in the fissured workplace can leave workers without the protections to which they are entitled. 
 

Recommendation 1.4:  To uphold strong joint employment standards, the DOL’s Wage and Hour Division 
should withdraw—or Congress should invalidate—the 2020 final interpretive rule on joint employment 
under the FLSA that unlawfully narrows joint employment liability, and instead reinstate the 2017 
Administrator’s Interpretation on Joint Employment that provides workers and employers with clarity on 
their rights. 
 
Recommendation 1.5:  To uphold strong joint employment standards, Congress should codify the 
Browning-Ferris standard to ensure that, when subcontracted workers organize a union, all the entities 
that control the terms and conditions of work will be at the bargaining table.  The PRO Act does this by 
stating that an employee has multiple employers if each employer exercises direct or indirect control, or 
reserves control, over the terms and conditions of employment. 
 
Recommendation 1.6:  To ensure the safety of all workers, Congress should enact legislation to 
implement a federal requirement that employers have a broad “duty of care” to comply with health and 
safety standards with respect to all employees working for their enterprise who may be harmed by an 
unsafe workplace or hazardous conditions, not just employees of employers covered under the OSHAct. 

 
Explore policy options for emerging issues to ensure the future of work is centered on workers.  While current 
labor and employment laws provide a foundation of key protections that promote economic security, 
policymakers must explore ways to help workers receive an opportunity to bargain for better working 
conditions, increased access to benefits, and more reasonable work hours. 
 

Recommendation 1.7:  To promote collective bargaining beyond the firm level, Congress should explore 
policy options for encouraging and promoting sectoral bargaining. 
 
Recommendation 1.8:  To address the negative health, economic, and social impacts of modern work 
demands, Congress should explore policy options that discourage excessive hours of work and give 
workers greater control over their time. 
 
Recommendation 1.9:  To promote greater economic security, Congress should (1) ensure the interests 
of workers are central to any efforts to develop portable benefit programs; workers’ voices are central in 
the negotiation, development, and administration of private portable benefits; and state and federal 
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portable benefits legislation does not allow companies to evade their duties towards workers through 
the misclassification of employees as independent contractors under federal labor and employment laws; 
and (2) strengthen social insurance and public programs, including Medicare, Social Security, and the 
Affordable Care Act, to ensure access to health and retirement benefits for all workers. 

 
Conclusion  
Changes in business models have led to fissured workplaces where lead businesses shed their employment 
relationships with workers while still maintaining control over work.  The fissured workplace has left workers 
with lower wages, fewer benefits, less safe workplaces, and less opportunity to bargain for better working 
conditions.  Policymakers can respond to these changes with policies that preserve foundational worker 
protections and ensure the future of work centers on the future of workers. 
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Chapter 2: Ensuring Workers Are Competitive in a Rapidly Changing Economy 
 
Even when the economy is deemed strong, some workers face involuntary job loss or have their skills rendered 
obsolete by changes to their industries.  The U.S. policy response to worker displacement, whether driven by 
trade policy, corporate restructuring, or natural disaster, is haphazard and inconsistent.  Our nation’s thin 
patchwork of programs and services for displaced workers is poorly integrated, inequitably targeted, and 
increasingly underfunded.  What’s more, a large and growing share of the workforce is permanently dislocated 
from opportunity—stuck in low-paid, low-opportunity jobs with little shot at upward mobility. 
 
To ensure workers can remain competitive and upwardly mobile in the decades to come, policymakers must 
strengthen our patchwork of programs into a robust system that supports any worker who risks becoming 
dislocated in today’s or tomorrow’s economy.  Whether they are displaced due to climate change, automation 
or innovation, breaks from the labor market, or otherwise, all American workers should be able to access the  
services they need to remain in or reenter the labor market, including supportive services, retraining, or 
upskilling.  Furthermore, since reskilling, alone, cannot protect and strengthen the American workforce in the 
face of intense headwinds, the U.S. response must include policies to help prevent displacement before it 
happens, enhance worker assistance, and promote lifelong learning. 
 
Following extensive stakeholder discussions and convenings, the Subcommittee on Higher Education and 
Workforce Investment held a hearing called “The Future of Work: Ensuring Workers are Competitive in a Rapidly 
Changing Economy” on December 18, 2019.  The Committee heard expert testimony from Seth Harris, former 
Acting U.S. Secretary and Deputy U.S. Secretary of Labor; Nova Gattman, Deputy Director for External Affairs, 
Washington State Workforce Training and Education Coordinating Board; Brad Markell, Executive Director of 
the American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) Working for America 
Institute and Executive Director of the Industrial Union Council at AFL-CIO; and James A. Paretti, Jr., Shareholder 
at Littler Mendelson P.C. and Treasurer of the Emma Coalition. 
 
Since the Committee’s December 2019 hearing, the COVID-19 crisis has led to a dramatic spike in worker 
displacement (see COVID-19 Supplement on page 3).  Between February and April 2020, the United States lost 
22 million payroll jobs, and, while employment has since partially rebounded, this “jobs gap” remained greater 
than 10 million as of October.205  Researchers estimate that more than 7 million of the job losses from the 
pandemic recession will be permanent.206  The most vulnerable workers, including low-paid workers of color 
and women, have been hardest hit by job losses as the crisis has dragged on.  Tens of thousands of small 
businesses—which employ nearly half of American workers—have shuttered.207  Entire sectors of our economy 
may permanently shift, foreclosing some types of jobs and newly creating others.  Now more than ever, it is 
critical that policymakers invest in the nation’s workforce system to ensure jobseekers and employers are 
positioned to participate fully in the recovery. 
 
Informed by the Committee’s December 2019 hearing and extensive stakeholder engagement, this chapter 
gives background on the common causes of worker displacement in the modern labor economy, presents 
evidence on which workers are most at risk, and recounts displacement’s negative consequences (Section I); 
introduces the promise and challenges of the lifelong learning model (Section II); overviews the current U.S. 
policy landscape (Section III); and presents policy recommendations to address and avoid displacement and 
support lifelong learning (Section IV). 
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Section I: Worker Displacement in the Modern Economy 
Displaced workers, also called dislocated workers, are those who experience involuntary loss of work and are 
unlikely to return to adequate employment, in terms of wages or hours, in their previous job or industry.  Not 
all job separations result in displacement:  In any given month, millions of workers are laid off or discharged, or 
voluntarily quit or retire, but do not become displaced.208  However, displacement merits special attention from 
policymakers because of its heavy costs to workers and the economy.  Displacement often permanently alters 
workers’ job prospects and may be indicative of a structural shift in production patterns or a downturn in the 
economy.209 
 
However, in addition to traditional displacement, an important and growing reality in the modern U.S. labor 
market is one of permanent dislocation from opportunity:  Far too many workers are permanently stuck in low-
paying, low-mobility jobs. 
 
Recent Trends in Displacement 
The Bureau of Labor Statistics (BLS) tracks a key measure of displacement every two years: the number of 
workers age 20 or older who lost or left jobs “because their plant or company closed or moved, there was 
insufficient work for them to do, or their position or shift was abolished.”210  The BLS and other experts tend to 
focus on “long-tenured” workers, who held their current job for three years or longer before they were 
displaced.  In many cases, displacement among these workers suggests deeper patterns of change than does 
the routine labor-market “churn” among less experienced or entry-level workers.  Long-tenured workers also 
tend to have invested in job- or employer-specific skills that do not fully transfer to new settings, and thus may 
not help them find a new job opportunity and command higher wages.211 
 
Prior to the COVID-19 crisis, the typical American worker experienced a relatively modest risk of displacement 
following the decade-long recovery from the Great Recession.  From 2017 to 2019, about 2.7 million long-
tenured workers were displaced,212 a number that had dropped by well over half compared to the 6.9 million 
workers displaced at the height Great Recession, and was even lower than the pre-Great Recession period of 
2005 to 2007.213  What’s more, 70 percent of the 2017-2019 cohort were reemployed by January 2020, 
compared to a reemployment rate of less than 50 percent for the Great Recession cohort over the same amount 
of time.214 
 
While useful, this conventional measure does not paint the full picture of worker displacement in the United 
States.  For instance, between 2017 and 2019, the BLS also identified an additional 3.7 million “short-tenured” 
workers who had held their job for less than three years before being displaced.215  Furthermore, it does not 
take into account involuntary part-time workers (the underemployed) who would prefer a full-time job with 
full-time wages. Even before the COVID-19 crisis, this group remained highly elevated as a share of the 
workforce compared to before the Great Recession, according to Federal Reserve researchers,216 and it now 
includes nearly 6.9 million workers as of October 2020.217  Nor does the conventional measure capture workers 
who experience frequent “churning” between jobs.218 
 
Finally, the conventional measure omits the dislocation from labor-market opportunity that many workers 
experience.  Even before the COVID-19 pandemic and ensuing recession, far too many workers were stuck in 
low-paid, low-opportunity jobs with little shot at upward mobility:  According to research from the Brookings 
Institution, approximately 53 million workers ages 18 to 64 (44 percent) earned low wages in recent years, with 
median hourly pay of $10.22.219  Despite switching jobs frequently, these workers tended to churn within low-
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paid, low-quality occupations.  Without help to adjust, such workers may continue to see their wages stagnate, 
their chance at upward mobility wane, and their job quality decline.220 
 
Today, researchers estimate that 7 million of the jobs lost in the pandemic will not be coming back.221  With 
COVID-19-related job losses heavily concentrated among low-paid workers222 and the number of jobless 
workers who become “long-term unemployed” rising sharply,223 the U.S. is on track for a historically large spike 
in worker displacement. 
 
Common Causes of Displacement 
This section discusses several common causes of worker displacement in today’s economy, an understanding of 
which is critical to crafting a strong policy response.  As the economy changes, the causes of displacement 
change as well, and the list below is far from exhaustive.  Most importantly, in the coming years, the COVID-19 
pandemic is expected to lead to widespread worker displacement given business closures, outsized harm to 
certain sectors, and risks to workers’ health.  Other important contributors to displacement in today’s economy 
include firm mismanagement, takeovers by private equity, insufficient public investment in rural areas and 
distressed communities, and barriers such as incarceration or drug testing policies. 
  
Trade and Globalization 
U.S. policy has failed to adequately ensure that the benefits of trade are being felt by all workers.  Research 
demonstrates that trade-affected workers and their communities are much slower to adjust to trade shocks 
than expected, with wages and workforce participation rates remaining depressed for the subsequent 
decade.224  While American consumers (a group that includes American workers) have greatly benefited from 
lower-cost goods due to trade, which makes a higher standard of living more affordable and accessible, 
compensation for workers who lose their jobs as a result of new trade relationships is far from automatic.  
Research by David Autor, David Dorn, and Gordon Hanson found that liberalization of trade with China was not 
only responsible for one-sixth of the decline in manufacturing employment in the United States, but that 
affected displaced workers and their communities were much slower to adjust than expected.225 
 
Climate Change, Natural Disasters, and Clean Energy 
Scientists agree that climate change will seriously and increasingly affect employment across geographic regions 
and industries, whether due to natural disasters, landscape transformations, or industry transitions.226  While 
in some cases this may create new job opportunities, the Blue-Green Alliance acknowledges, “not enough of 
the new jobs that have been created or promised in the clean energy economy are high-quality, family-
sustaining jobs, nor are these jobs in the same communities that have seen the loss of good-paying, union 
jobs.”227 
 
Technological Change and Automation 
In every era dating back to the Industrial Revolution, technological improvements, including automation, have 
made their way into the workplace.  The evidence on automation points largely to transformation—not 
wholesale destruction—of jobs, specifically occurring at the task (i.e., within-job) level.228  This means most 
workers will not be replaced entirely due to automation, but the nature of their job may dramatically change as 
automation complements some tasks and substitutes for others.229  It also means workers may require some 
training or upskilling to successfully adjust.  Additional evidence suggests that automation has created, and will 
create, new jobs, as did previous technological advances such as the introduction of the internet to the 
workplace.230  However, the impact of automation will not be evenly felt.  Automation will likely most negatively 
affect workers who can least afford to adjust, including lower-wage workers, as discussed below.  But 
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technology “does not fall from the sky,” as Brad Markell stated in testimony before the Committee.231  Rather, 
“[p]ublic policy decisions and public funding drive U.S. innovation policy, and there are multiple choices involved 
in the design and deployment of technological applications by companies.”232 
 
Breaks from the Labor Market 
Over the course of their working lives, a large share of American workers will need to take a break from the 
labor market for reasons such as caregiving obligations, a prolonged illness or injury, or the need to relocate for 
a spouse’s job.  Many will be unable to remain in or return to their job after such a break, in part because the 
U.S. lacks comprehensive federal policies, such as paid family and medical leave and Unemployment Insurance 
(UI) compensation for spousal relocation.  Workers who wish to reattach to the labor market after an absence 
often face significant challenges:  They may encounter employer bias based on the “gap” in their résumé; their 
skills may no longer be up to date; and they will generally be ineligible for assistance such as unemployment 
benefits to help them afford child care, transportation, or interview clothes while searching for a new job. 
 
Injury and Disability 
One in four adults in the U.S. has a disability, according to the Centers for Disease Control and Prevention 
(CDC).233  Civil rights legislation, such as the Americans with Disabilities Act (ADA), guarantees people with 
disabilities access to education, training, and employment opportunities on an equal basis with their non-
disabled peers, and workforce policies focus on competitive integrated employment for disabled workers.  As a 
result, youth with disabilities are increasingly expecting that they will join the workforce.  What’s more, millions 
of workers experience injury each year, including an estimated 3 million workers who are seriously injured while 
on the job,234 sometimes resulting in temporary or permanent disabilities.  Workers with disabilities and serious 
injuries face unique challenges to employment and financial security235 and are often said to be among the “last 
hired, first fired.”236  These workers may be more likely to experience displacement during a recession or may 
simply struggle get a foot in the door of the labor market in the first place.  Finally, the incidence of disability 
also increases substantially with age—and with Americans living and working longer than ever, the risk of 
disability-related displacement will continue to rise without appropriate policy supports in place. 
 
Recessions 
The rate of worker displacement increases substantially during a downturn in the economy, while the pace of 
reemployment falls.  As noted above, the BLS reported that the national number of displaced workers nearly 
doubled, from 3.6 million to 6.9 million, between its surveys in 2005-2007 (pre-Great Recession) and 2007-2009 
(during the Great Recession).237  Similar patterns hold true for regions or local areas experiencing sluggish or 
shrinking economies.  Workers displaced due to recessions often face different challenges than other displaced 
workers.  For example, while these workers are less likely to need reskilling or training in the short term, research 
shows they incur significantly reduced lifetime earnings238 and are at greater risk for longer-term unemployment 
relative to workers displaced in healthier economic times.  The fact that worker displacement rises substantially 
during recessions—destabilizing not only working families but also the broader economy—has led experts to 
embrace countercyclical policies and programs, which are designed to expand when the economy turns down, 
often on an automatic basis.  As discussed in the COVID-19 Supplement (see page 3), the economic crisis caused 
by COVID-19—which has led to the largest spike in the unemployment rate since the Great Depression as well 
as severe financial challenges for state and local governments and small- and medium-sized businesses—is 
putting millions of workers risk of displacement. 
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Workers Most at Risk of Displacement 
Displacement is unevenly distributed by income, industry, region, race, and other characteristics, as are the 
gains and losses from the forces that cause displacement.239  Research shows that the most vulnerable 
workers—including workers of color,240 women,241 and workers with low pay or relatively little education—are 
disproportionately likely to experience displacement.  These disparities have been exacerbated by the COVID-
19 public health and economic crises, which has hit many of the same groups hardest.242 
 
Race and Ethnicity 
Many workers of color face a disproportionate risk of—as well as disproportionate harm from—displacement.  
As Seth Harris testified in December 2019, “involuntary job displacement tends to fall most heavily on already 
vulnerable workers and, as a result, contributes to significant racial disparities in unemployment.”243  According 
to one study, for example, 31 percent of Latino workers and 27 percent of African American workers work in 30 
major occupations identified as at high risk of automation—such as in brick-and-mortar retail, food preparation, 
and transportation—compared to 24 percent of white workers and 20 percent of Asian American workers.244  
While research shows forces such as technological change and automation can yield gains in productivity and 
create new jobs, they can also undermine vulnerable occupations and communities, particularly younger, less-
educated manufacturing workers and workers of color in the Midwest.245  Communities of color are also more 
concentrated in areas prone to extreme weather events, placing them in the path of potential future 
displacement due to climate change.246  The Joint Center for Political and Economic Studies notes that when 
displacement occurs, several factors leave African American communities particularly endangered, including 
“an average household net worth that is one tenth that of Whites (making periods without income particularly 
difficult); implicit bias in hiring and evaluation; residential and educational segregation; transportation 
challenges; lower rates of digital readiness; and limitations in social networks.”247 
 
Age 
The likelihood and consequences of displacement vary by age.  According to the Urban Institute, older workers 
are less likely to lose their jobs compared to their younger counterparts.  However, when they do, they have 
more trouble finding new work and are more likely to experience sharp wage declines.248  More than half of all 
workers over age 50 in the U.S. eventually experience involuntarily employer-related job loss, and 90 percent 
of those workers are consigned to lower-paying work for the rest of their careers.249  Moreover, the protective 
effects of age are driven solely by older workers’ longer tenure with their employers, suggesting that as 
employment relationships become less common (see Chapter 1) this advantage may erode.  Younger workers, 
for their part, often face heightened challenges with displacement in times of economic downturn.  During the 
Great Recession, for example, nearly 1 million young Americans experienced long-term unemployment and 
lower earnings that resulted in an estimated loss of $20 billion in earnings over the next 10 years.250 
 
Gender 
While men made up a larger share of long-tenured displaced workers than women leading up to the COVID-19 
crisis (55 percent compared to 45 percent),251 women are more likely to be concentrated in roles where they 
are exposed to technological change.252  Occupational segregation is one key driver of disparities in exposure to 
displacement by gender.  For example, since 2000, the U.S. economy has shed 2.9 million jobs in production 
occupations, which predominately affects men, and 2.1 million jobs in administrative and office-support roles, 
which predominately affects women.253  In both cases, however, such jobs—which are now largely outsourced 
or automated—had long provided workers who had not earned a college degree with a reliable career and 
economic security.  In another example, women have been highly susceptible to dislocation as the COVID-19 
pandemic forces schools and care facilities to close, because they tend to bear a disproportionate share of care 
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work in the home.  Between February and October 2020, more than 2.2 million women left the labor force,254 
bringing women’s workforce participation back to a rate last seen in 1988.255 
 
Skill Level 
Research by the Kansas City Federal Reserve finds that the percentage of total employment in middle-skill 
occupations in the United States dropped from nearly 55 percent in 1994 to just over 43 percent in 2017.  Over 
this same period, employment in high-skill occupations rose from 30.4 percent to 39.2 percent, and employment 
in low-skill occupations rose from 14.7 percent to 17.7 percent.256  This rise in job polarization of the U.S. labor 
market, among other factors, has led to many workers becoming stuck in low-mobility, low-paying jobs without 
career advancement pathways.  As a result, these workers have been left vulnerable to displacement without 
reemployment in a higher-quality job.257  As Mr. Harris summarized in testimony, “workers’ challenge of making 
progress to remain secure in the middle class has been made much more difficult as middle-class jobs have 
become harder to find.  They face a meaningful risk of slipping into low-wage low-skill employment if they 
cannot acquire the skills and knowledge needed to keep them in the remaining middle-wage middle-skill jobs 
or to propel them into the growing number of high-wage high-skill jobs.”258 
 
However, as Brookings Institution scholars point out, reskilling—while integral—is not enough to combat 
increasing inequality, particularly as lower-tier jobs become characterized by precarious schedules, stagnant 
wages, and few benefits and protections (see Chapters 1 and 3).259  Indeed, racial disparities in unemployment 
clearly show that skills and education are not silver bullets to job opportunities:  Black workers, for example, 
experienced unemployment rates twice as high as white workers at nearly every education level in 2019.260  
Only a few years earlier, Black workers with a college degree were just as likely to be unemployed as white 
workers who had not completed high school.261 
 
Consequences of Displacement 
Worker displacement can carry severe negative consequences for individuals, families, communities, and the 
broader economy.  For individual workers, displacement can permanently damage employment prospects and 
lifetime earnings, and may eventually lead these workers’ skills to erode.  For families, a family member’s 
displacement can have long-lasting negative impacts not only on economic security and wealth, but also on 
mental health and wellbeing.  For communities, a local plant closure or other large-scale cause of displacement 
can have a negative ripple effect on local businesses and depress tax revenues that fund local services.  Finally, 
for our national economy, periods of elevated unemployment can lead to what the Economic Policy Institute 
terms “macroeconomic scarring,” or the damage done to the economy’s long-term potential output.262  These 
high human and economic costs underscore the need for proactive policies to address and avoid worker 
displacement. 
 
Section II: The Promises and Challenges of Lifelong Learning 
While workers of past generations often had just one job for their entire career, today’s workers can expect to 
have multiple different jobs and employers over the course of their working lives.  In fact, the World Economic 
Forum estimates that 65 percent of the jobs today’s kindergarteners will hold when they become adults do not 
yet exist today.263 
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The Lifelong Learning Model 
Experts strongly embrace lifelong learning—the idea that workers will need to develop new skills and 
competencies throughout their whole career, not simply at its start—as a key strategy to proactively address 
and avoid displacement in the modern economy.  At the Committee’s December 2019 hearing, Nova Gattman 
testified on the importance of the lifelong learning model to Washington state’s approach:  “Given the 
disruption today’s workers are likely to encounter throughout their careers given our rapidly changing economy, 
it’s critical that we are preparing our young people with the capacity for critical thinking, creative problem 
solving, and experience applying what they learn from a workplace setting in their education.”264  Many workers 
are already engaging in lifelong learning, as evidenced by the composition of today’s college students: 37 
percent of students are older than 25, 64 percent are working while in college, and 24 percent are parenting 
while enrolled.265 
 
Lifelong learning has gained traction internationally.  The International Labour Organization (ILO) and the United 
Nations Educational, Scientific and Cultural Organization (UNESCO) have called for a universal right to lifelong 
learning through the creation of a lifelong learning entitlement, drawing from models in countries like France 
and Singapore.266 
 
While the most commonly cited examples of lifelong learning are post-secondary degrees (such as an associate, 
bachelor’s, or postgraduate degree) and certificates, the full spectrum of lifelong learning options is far more 
complex and difficult for workers and students to navigate.  A study by Credential Engine indicates there are at 
least 730,000 unique credentials across 17 separate subcategories offered across the United States, including 
at least 475,000 non-degree credentials.267  These non-degree credentials include industry-recognized 
credentials and micro-credentials, which are often poorly articulated or mass proliferated.  Lifelong learning can 
also include so-called “bootcamps” that often promise improved employment outcomes, but less frequently 
provide student outcome data.  Lifelong learning can include employer-sponsored training or on-the-job 
training, although, as discussed below, such training rarely results in credentials that will be recognized outside 
of the worker’s immediate employer.  Finally, lifelong learning includes a range of other work-based learning 
opportunities beyond on-the-job training, such as Registered Apprenticeships, internships, or externships. 
 
Challenges with Engaging in Lifelong Learning 
Despite the diverse and growing number of options for engaging in lifelong learning, students, workers, and 
other individuals considering enrolling in additional education and training face a number of barriers.  Several 
of these barriers are discussed below.  
 
Financing Lifelong Learning 
Accessing the financial support or having the financial means to participate in lifelong learning is not a given for 
most Americans—and, taken together, the costs of living plus costs of education often put quality lifelong 
learning opportunities out of reach for many poor, working-class, and even middle-class individuals.  For 
example, a Federal Reserve survey found that nearly 40 percent of U.S. adults in 2018 would have had difficulty 
handling a $400 emergency expense.268  Additional survey data shows that, at the end of 2019, 70 percent of 
Americans indicated they had less than $1,000 in savings, and 45 percent said they had $0 in savings.269  Many 
workforce training programs are offered on a non-credit basis or are part of non-degree programs, meaning 
that students are generally not eligible for federal financial aid.  Consequentially, participants must be self-
funded, sponsored by an employer or union, or supported by individual training account (ITA).  The public 
workforce system provides ITAs to workers who are approved to receive training, and ITAs are in turn used to 
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pay the eligible training provider the worker selects.  However, resources for training are far from adequate to 
provide an ITA to all workers who are interested in or would benefit from training.270 
 
Access to Supportive Services 
For many individuals, access to supportive services, also called wraparound supports, is critical to successfully 
participating in lifelong learning.  According to a 2017 study by the Institute for Women’s Policy Research, 
“[r]eceiving transportation assistance, child care, and other supportive services improves the chances of 
completing workforce development programs and finding a job.  Supportive services can be the difference 
between whether job training success is possible or impossible for its participants.”271 
 
Opportunities for Employer-Sponsored Training 
A shrinking share of workers has access to employer-sponsored training opportunities for reasons that include 
shorter job tenures, greater use of contract workers, and the declining bargaining power of unions.272  
Furthermore, as Brad Markell testified, “[w]hen businesses do train their workers, they tend to invest in those 
with the most education or the highest pay.”  This decline in investment by employers shifts the burden of 
financing education and skill development purely onto workers, including those who can least afford it. 
 
Credential Attainment and Transferability 
Credentials often lack transparency, making it difficult for individuals to navigate their lifelong learning options.  
Factors that are frequently unclear include the labor market value of the credential, total cost of attainment, 
and skills and competencies to be gained.  What’s more, many credential programs fail to provide valid 
employment outcomes.  Individuals who pursue credentials, especially from workforce programs or career and 
technical education-related programs, may also find that the credits or credential they have earned are not 
portable (meaning recognized and trusted by a wide variety of employers and institutions)273 or stackable 
(meaning “part of a sequence of credentials that can be accumulated over time and move an individual along a 
career pathway or up a career ladder”).274  Often, even when students earn academic credit, those credits do 
not transfer between higher education institutions—or, if they do, they do not easily apply toward a credential 
or degree (for example, they may only count as electives).  A recent study estimated that only 3 percent of 
Americans receiving some type of education or training award were building stackable skills and credentials that 
included a non-degree certificate or credential.275 
 
Access to Prior Learning Assessments 
Prior learning assessments (PLAs), which award postsecondary credit for knowledge gained outside the 
classroom, such as during a previous job or military service, can substantially reduce the cost and time to 
complete a degree or certification for adult learners.276  Yet, despite being an allowable use of funds under 
WIOA—and, in some cases, under the Higher Education Act—PLAs remain underutilized, and rules and practices 
vary significantly by state. 
 
Section III: Current Federal Policies to Address Displacement and Promote Reemployment and 
Lifelong Learning 
Currently, the U.S. has a thin patchwork of policies that treats workers very differently according to how they 
become displaced.  The most adequate resources are afforded to workers displaced by trade, followed by mass 
layoffs and natural disasters.  But the benefits and services available to workers displaced for other reasons are 
less clear, less adequate, and less accessible.  What’s more, eligibility for and access to supports for 
reemployment and lifelong learning depend heavily on individuals’ ability to demonstrate their need and 
eligibility.  The burden generally falls on the worker to “prove” the cause of their displacement and navigate the 
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large number of existing programs, many of which are geared toward narrowly defined categories of workers.277  
Furthermore, federal workforce programs tend to focus on moving workers into immediate reemployment, 
rather than helping workers find better employment, such as by improving the quality of their match with an 
employer or connecting them with lifelong learning opportunities to obtain a credential in an in-demand field. 

 
While the U.S. has dozens of programs to support displaced workers across multiple agencies, most are small  
in size and very narrowly targeted to specific populations of workers, industries, or communities.  For 
example, the U.S. has multiple programs devoted to displaced workers in the coal industry—an industry that 
employs fewer workers than Arby’s, a single fast-food chain—yet no program for the millions of workers 
who have been displaced due to workplace fissuring.  A 2019 Government Accountability Office (GAO) report 
identified 16 federal “economic adjustment assistance initiatives” designed to help workers, businesses, and 
communities prepare for and respond to economic disruption. 278  Far from being housed under one roof, 
these programs were administered by one of six different agencies or commissions—the Departments of 
Agriculture, Commerce, Defense, Labor, and Treasury, as well as the Appalachian Regional Commission.  
While the Department of Labor operates several programs that are more broadly available, as discussed 
below, most existing programs are narrowly targeted toward specific industries, communities, or worker 
populations such as trade-affected workers, coal workers, and communities affected by military base 
closures.  GAO’s review excluded many additional programs with a workforce development component, but 
whose primary purpose was to address other issues, such as low-income assistance (i.e. the Supplemental 
Nutrition Assistance Program Employment and Training Program, or SNAP ETA) or assisting unemployed 
workers who are not required to retrain for new industries or acquire new skills to participate in the program 
(such as the Unemployment Insurance, or UI, program).  
 

 
Federal Support for Reemployment and Lifelong Learning 
It has been generations since Congress passed an ambitious workforce development effort of the scale of the 
Works Progress Administration (WPA; 1933-43), GI Bill (1944-56; see text box on page 33), and Comprehensive 
Employment and Training Act (CETA; 1973-82). International investment in workforce skills is rapidly outpacing 
U.S. investments:  Currently, the U.S. spends only about 0.1 percent of gross domestic product (GDP) on policies 
that promote labor-force participation and help workers match to employment opportunities, compared to an 
average of 0.6 percent of GDP in our peer developed nations.279  The White House Council of Economic Advisors 
estimated that the U.S. would have to spend an additional $80.4 billion per year to match average spending on 
employment and training programs as a share of GDP in other Organisation for Economic Co-operation and 
Development (OECD) countries.280 
 
Federal investment has fallen markedly over time:  While the U.S. labor force has grown by roughly half over 
the past four decades, federal spending on workforce development has fallen by two-thirds.281  Funding for the 
nation’s cornerstone workforce development statute, the Workforce Investment and Opportunity Act (WIOA), 
has never reached its authorized levels.  Between 2001 and 2019, funding for WIOA was cut by 40 percent, 
Career and Technical Education by 29 percent, and Adult Basic Education by nearly 15 percent.282  Unlike some 
other nations, the U.S. does not supplement its federal investments in workforce development with 

The most adequate resources are afforded to workers displaced by trade, followed by mass 
layoffs and natural disasters.  But the benefits and services available to workers displaced for 

other reasons are less clear, less adequate, and less accessible. 
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contributions from employers who benefit from the 
system,283 nor does it facilitate close coordination 
between the public workforce system and unions, 
which play a powerful role in worker training.284 
 
Federal funding declines have real impacts on the 
number of individuals eligible to participate in these 
programs.  Training resources are extremely limited, 
with less than 19 percent of overall WIOA participants 
and 18 percent of eligible incumbent worker 
participants receiving training services in the third 
quarter of 2018.291  If Congress had funded WIOA at 
2001 levels in 2018, 540,000 more workers or 
jobseekers could have received training in 2018.292  
However, the needs of the individuals interacting with 
the workforce system have grown over time:  In 2017, 
nearly three-quarters of WIOA participants had no post-
secondary education or training and 43 percent were 
low-income, a 20 percent increase since 2014.293   
According to 2017-18 data from the Office of Career, 
Technical, and Adult Education, WIOA adult education 
programs reach only about 1.5 million people annually 
due to funding restraints,294 with many states 
maintaining waitlists for adult education programs.  By 
comparison, an estimated 43 million U.S. adults possess 
low literacy skills.295 
 
The decline in federal investment comes at the same time as employer-provided training has also substantially 
decreased, leaving a growing share of the workforce with little support to engage in lifelong learning.  From 
1996 to 2008, the percentage of workers receiving employer-sponsored and on-the-job training fell 42 percent 
and 36 percent, respectively.  As noted above, employers increasingly direct their remaining investments toward 
workers who already hold high-skilled and managerial positions.296 
 
Federal Programs and Policies 
The following subsections describe several major U.S. workforce development programs, but do not constitute 
an exhaustive list of current programs and policies.  As Nova Gattman stated in her testimony before the 
Committee, “these programs are particularly important to mitigate adverse impacts, such as eviction, loss of 
health insurance and food insecurity, that workers are at higher risk for when experiencing layoffs or dislocation 
from work for other reasons, and connect them with sustainable career opportunities.”297 
 
Workforce Innovation and Opportunity Act (WIOA) 
Although the workforce system is available to adults, dislocated workers, and WIOA-designated youth 
populations, the individual career services and training services it offers—such as staff-assisted reemployment 
or career planning services, workshops, and referrals to training programs—are less widely available due to 
inadequate funding, and priority for those services goes to workers with barriers to employment.298  Increased 
access would benefit workers:  WIOA’s Individual Career Services have been shown to increase earnings over a 

The GI Bill, in its latest form, 285 remains a well-
resourced workforce development program, 
helping veterans enroll in a wide variety of 
educational and training programs.  In 2018, the 
Department of Veterans Affairs (VA) spent about 
$10.7 billion, roughly evenly split between 
education costs and housing costs, to cover 
700,000 beneficiaries. 286  (By comparison, WIOA 
training funds—which are intended to serve all 
workers across the country—amount to only about 
one-third as much, or $3.6 billion. 287) Veterans are 
eligible to receive up to 36 months of education 
benefits at an institution of their choice—whether 
full tuition and fees at the in-state rate at any 
public institution, or up to a capped amount 
toward tuition and fees at private schools (nearly 
$23,700 in the 2018–2019 academic year)—in 
addition to a housing allowance, textbooks and 
supplies, and related expenses. 288  Benefits may 
also be used toward non-degree and Registered 
Apprenticeship programs.  However, unlike its 
World War II-era predecessor, 289 the most recent 
GI bill does not provide income support for out-of-
work veterans, and veterans may not receive its 
benefits concurrently with unemployment 
compensation. 290 
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30-month follow-up period by between $3,300 and $7,100, anywhere from 7 percent to 20 percent per WIOA 
participant.299  WIOA also provides funding for employment and training assistance through state and local 
workforce agencies and boards for workers dislocated due to national emergencies and natural disasters.  
Additionally, WIOA funds “rapid response activities” to assist both workers and employers in the event of layoffs 
or business closures, as well as to help avert layoffs in the first place.300 
 
Worker Adjustment and Retraining Notification (WARN) Act 
The WARN Act requires employers to provide 60 days’ advance notice of a mass layoff or plant closing to each 
affected worker.  These notices initiate several actions, including rapid response activities carried out by the 
public workforce system to try to help prevent the layoff or support the displaced workers in finding new 
employment opportunities.  When these notices are not provided, employers are required to pay 60 days’ wages 
and benefits in lieu of providing notice to each affected employee.  However, a number of exceptions—both 
statutory and court-interpreted—undermine the protections provided to workers in practice.  Ms. Gattman 
underscored the importance of the early warning in testimony, stating that “[w]e have found we are most 
successful in supporting the needs of our customers in the workforce system when we can begin working with 
them as early as possible—long before a business shutters its doors or an individual seeks Unemployment 
Insurance.”301 
 
Trade Adjustment Assistance (TAA) 
TAA is designed to help workers dislocated by foreign trade become reemployed in an in-demand industry.  TAA 
provides access to training, employment and case-management services, allowances for job search and 
relocation, and wage insurance for workers age 50 and older.  Furthermore, unlike most other programs, 
dislocated workers receive income support payments for up to two years (after they have exhausted UI) and 
are participating in full-time training.302  However, most TAA benefits and services have specific individual 
criteria that workers must meet.  Due to funding challenges, these benefits and services are often limited in 
availability to individuals whose firm can be shown to have been directly impacted by trade.  Thus, despite the 
strong ripple effects of trade impacts, individuals employed by firms in the surrounding area of the trade-
impacted firm are frequently not able to access TAA benefits. 
 
Unemployment Insurance (UI) Program Initiatives  
The federal-state UI system provides income support to workers who lose a job through no fault of their own 
while they seek reemployment.  UI serves as a gateway to the nation’s workforce system, as workers must show 
they are “actively seeking work” each week as a condition of receiving UI’s benefits.303  In recent decades, many 
states have severely tightened eligibility for their UI programs.  As a result, a record-low one in four unemployed 
workers received UI in recent years nationwide.304  (In the early months of the COVID-19 pandemic, low 
recipiency and inadequate benefit levels forced Congress to pass temporary emergency enhancements to 
unemployment compensation.)  In a step forward, however, the successful Reemployment Services and 
Eligibility Assessment (RESEA) program under UI was recently expanded.305  The RESEA model combines early 
provision of re-employment eligibility assessments with individualized reemployment services, such as help 
developing a work-search plan and drafting a résumé.  Separately funded Disaster Unemployment Assistance 
(DUA) benefits support workers who are unemployed due to a natural disaster, including self-employed and 
other workers who are not eligible for regular UI benefits.306 
 
Education and Work-Based Learning Programs 
Although not specifically targeted toward dislocated workers, programs like Career and Technical Education 
(CTE), Adult Education and Literacy, and work-based learning programs provide education, training, and lifelong 
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learning opportunities to prepare individuals for future employment.  CTE programs in community colleges, 
which complement students’ degree programs by providing classes responsive to industry needs, saw funding 
fall by roughly 30 percent between 2001 and 2018.307  Adult education programs, which help adults become 
literate and obtain the knowledge and skills necessary for employment and economic self-sufficiency, fall short 
of providing equitable opportunities to immigrants, individuals in correctional facilities, and individuals who 
could benefit from digital literacy.  Access to community college, including through free community college 
initiatives that are increasingly common throughout the U.S., provides more opportunity for individuals to 
engage in lifelong learning, yet federal financial aid does not cover all individuals or all programs.  Pell Grant 
funding fails to reach incarcerated students, undocumented students, and students enrolled in non-credit 
courses.  Work-based learning programs include Registered Apprenticeships (RAs), which are, by many 
measures, the U.S.’s most successful job training program.  Apprentices earn an average starting salary of 
$70,000 per year upon completion, and 94 percent retain employment at the end of their program.  RA 
participants earn wages while they train, allowing RAs to provide an ideal pathway for adult workers seeking to 
change careers or gain higher-quality employment.  Yet, as of 2020, federal investment in RAs is only $175 
million per year, supporting just over 250,000 new apprenticeships.308 
 
COVID-19 Response 
Diminished federal investments in the public workforce system over the past decade have shrunk formula grants 
directed toward states, leaving states with woefully inadequate resources to respond to the pandemic-induced 
recession.  For example, as part of its annual appropriations process, Congress provided approximately $6.7 
billion in nominal dollars in fiscal year 2010 compared with approximately $6.6 billion in fiscal year 2020 for 
youth, adult education, and national workforce programs.309  When adjusted for inflation, this represents a 
nearly 18 percent decrease. 
 
The CARES Act appropriated $345 million for National Dislocated Worker Grants, which are now being 
distributed to the states by the DOL through a rating system.310  By contrast, during the Great Recession, 
Congress invested nearly $3.9 billion into the public workforce system as part of the American Recovery and 
Reinvestment Act of 2009 (ARRA).  At the time, the average number of unemployed workers was between 14 
million and 15 million in 2009 and 2010.  In the current crisis, the number of unemployed workers shot up to 
23.1 million in April 2020 before gradually decreasing to 11 million in October 2020.311  During the Great 
Recession, the workforce system experienced a 234 percent increase in the number of Americans seeking 
reemployment and training services, and even the significantly greater level of resources was inadequate to 
address long-term unemployed workers’ needs.312  The Great Recession experience suggests the current level 
of resources for pandemic-related displacement will fall far short in the coming months and years. 
 
Section IV: Policy Recommendations to Address and Avoid Displacement and Support Lifelong 
Learning 
Multiple federal policy changes—both large and small—have the potential to significantly strengthen, expand, 
and improve the efficiency of resources aimed at preventing and addressing displacement and promoting 
lifelong learning.  Stronger investments in our nation’s existing workforce programs could open up access to 
millions of displaced and underemployed American workers who are seeking a meaningful career trajectory and 
a pathway to upward mobility.  New, innovative approaches could help workers better navigate the wide and 
growing array of lifelong learning opportunities.  Of course, any such policy changes must be made through the 
lens of creating a more equitable and just future for all American workers, with special attention paid to 
supporting those who have been negatively impacted by policy, left behind or left out of policy benefits, or 
marginalized by policy implementation in the past. 
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Create universal displacement assistance.  Within the patchwork of programs for displaced workers, TAA 
currently provides the most adequate and comprehensive assistance, including income support for workers 
engaged in full-time education or training, as well as wage insurance for older workers.  Some experts have 
proposed dramatically expanding TAA as the foundation for a universal program for permanently displaced 
workers313 by expanding eligibility beyond trade-affected workers to those displaced by technology, policy 
changes, and other forces.  In addition, TAA needs certain reforms, such as reducing burdensome certification 
requirements.  Access to these skilling and income support programs could also be provided preemptively to 
individuals currently employed in industries or geographic areas where they are most at risk of displacement.   

 
Recommendation 2.1:  Congress should create a universal displacement assistance program by 
expanding the TAA model—including income support during full-time education and training, and wage 
insurance for older workers—to all displaced workers. Further, TAA should be reformed to reduce 
burdensome certification requirements for proving layoffs are trade related. 
  

Significantly increase funding for key WIOA services.  Congress should increase resources for our nation’s 
chronically underfunded public workforce system and make its key services more widely accessible.  While 
existing workforce services are proven to improve outcomes for students and workers—including intensive 
services for jobseekers,314 expanded digital literacy training, and supportive services such as child care and 
transportation—only a limited subset of workers can access them.315  Furthermore, while WIOA has multiple 
programs to support youth,316 it places only modest emphasis on youth employment and training, as well as 
coaching and mentoring services to support success in these activities.  As discussed in Section III, far too few 
workers who need WIOA training resources receive them, including workers seeking high-quality, short-term 
training opportunities317 and incumbent workers who need additional skills to remain in their existing jobs.  Re-
entry programs, which prepare incarcerated individuals for meaningful jobs post-incarceration, are not currently 
fully authorized program in WIOA and receive very limited funding.  Finally, WIOA’s effective rapid response 
services could be used to avert and address a greater number of layoffs and business closures. 
 

Recommendation 2.2:  Congress should significantly increase WIOA funding, prioritizing the following: 
expanding workforce services to all workers facing displacement or underemployment; supporting 
greater access to high-quality training,318 including short-term, non-credit training and incumbent-
worker training;319 expanding youth employment programs;320 expanding access to re-entry programs; 
and expanding rapid response services. 
 

Authorize and support the use of Lifelong Learning Accounts (LiLAs).  LiLAs are portable, worker-owned 
accounts designed to help pay for education and training expenses, including tuition, child care, textbooks, and 
admission fees.321  Workers, employers, and government all contribute to these 401(k)-type accounts,322 which 
are linked to the public workforce system to ensure that (1) programs workers attend are in in-demand industry 
sectors and occupations, (2) the uses of funds support credential attainment and completion, and (3) attendance 
can be paired with counseling and career navigation services.323  Maine implemented LiLAs in 2005, and 
Washington state, as well as multiple cities, have since piloted them.324 
 

Recommendation 2.3:  Congress should authorize LiLAs under WIOA and provide funding to make LiLAs 
widely available. 
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Improve the quality and transparency of data and information.  Lack of transparent, useful, up-to-date 
information is a major challenge for the U.S. workforce system.  Workforce system actors—including employers, 
jobseekers, community colleges, training providers, and workforce investment boards—need high-frequency, 
timely, highly localized data to match local labor supply and demand, inform career pathways and career 
navigation services, and help workers find quality opportunities with family-supporting wages.  Yet, available 
data, such as employment projections from the BLS, often lags by a year or more, and some useful federal data 
collection efforts have been abandoned due to a lack of adequate funding.  In another example, WIOA’s eligible 
training provider list, which is meant to identify high-quality training programs for WIOA participants, too often 
includes programs that do not provide the level of detail or transparency that is needed to serve WIOA 
participants well.  Finally, employers lack standardized information about which competencies and skills are 
conferred by the more than 730,000 credentials across the U.S.,325 while workers lack information about which 
credentials, competencies, and skills employers value. 
 

Recommendation 2.4:  Congress should provide funding for the BLS to modernize and reinstate the 
Survey of Employer-Provided Training and the Mass Layoff Statistics program. 
 
Recommendation 2.5:  Congress should provide funding to upgrade the Employment Service data 
system, improve BLS and O*Net data, and better capture labor-market changes. 
 
Recommendation 2.6:  Congress should require any training provider receiving public money to 
disclose—publicly and in detail—the competencies their credentials certify and the list of employers with 
which they have placed graduates of their programs.326 
 
Recommendation 2.7:  Congress should require relevant agencies to collaborate to match workers’ wage 
records to their credentials and degrees, and to analyze and publicly report on wage and employment 
outcomes associated with credential and degree programs in an accessible format.327 
 

Scale up Registered Apprenticeship (RA) opportunities.  RAs are the U.S.’s most successful job training 
program—embraced by workers and employers alike—yet the apprenticeship model is underutilized, and 
federal support remains modest.  The National Apprenticeship Act of 2020, which was passed by the U.S. House 
of Representatives in November 2020, would help create nearly one million new RA, pre-apprenticeship, and 
youth apprenticeship opportunities over the next five years, with a focus on increasing diversity in 
apprenticeship populations and program offerings.  
 

Recommendation 2.8:  Congress should expand Registered Apprenticeship opportunities as proposed in 
the National Apprenticeship Act of 2020. 
 

Expand access to affordable postsecondary opportunities.  Postsecondary opportunities are financially out of 
reach for too many would-be lifelong learners.  The College Affordability Act of 2019 would support lower-
income students by increasing the maximum Pell Grant award and expanding eligibility for Pell Grants to 
incarcerated students, undocumented students, and students enrolled in qualifying short-term training 
programs.  The legislation would additionally create a federal-state partnership to protect state investments in 
public higher education and offer tuition- and fee-free community college—including at qualifying technical 
college and adult education programs328—to all students regardless of family income. 
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Recommendation 2.9:  Congress should pass the College Affordability Act of 2019 to expand access to 
affordable postsecondary opportunities. 
 

Strengthen the Worker Adjustment and Retraining Notification (WARN) Act.  Congress could make a number 
of improvements to ensure the WARN Act better serves American workers, such as those proposed in the Justice 
for Dislocated Workers Act329 and by Brad Markell in testimony.330  These include implementing stronger WARN 
Act enforcement; increasing federal funding for rapid response activities; and requiring companies to report the 
cause of layoffs, such as a shift to overseas production or implementation of a new technology.  Improvements 
also include lengthening the 60-day notice period, increasing penalties for failure to give advance notice, 
boosting damages, and reducing the 50-employee minimum for single-worksite coverage.  Updates to the 
WARN Act should also focus on averting long-term displacement by incentivizing employers to engage early 
with the workforce systems when they face financial challenges. 
 

Recommendation 2.10:  Congress should update and strengthen the WARN Act to better serve American 
workers. 
 

Conclusion  
Worker displacement has been a feature of every modern labor market, even in strong economies.  Today, the 
risk and burden of displacement in the U.S. falls too often upon our most vulnerable workers.  Yet, research 
shows that well-designed policies can address the pain displacement causes working families and 
communities—and even proactively prevent displacement in the first place—while easing the path to 
reemployment and lifelong learning.  To ensure that American workers remain competitive in the decades to 
come and the U.S. labor market becomes more equitable and inclusive, policymakers must weave a 
comprehensive fabric out of our nation’s existing patchwork of federal programs and services.  This requires 
filling gaps, providing adequate funding, and giving workers a voice to ensure that all displaced workers—
regardless of the cause or nature of their displacement—can access pathways to success and upward mobility.  
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Chapter 3: Protecting Workers’ Civil Rights in the Digital Age 
 
Automated technologies such as hiring algorithms and productivity tracking devices are increasingly deployed 
in the workplace.  Employers and labor-market intermediaries may adopt these technologies with the goal of 
improving efficiency or reducing human bias, but—intentionally or unintentionally—these tools may promote 
discrimination and threaten workers’ civil rights.  Automated tools increasingly control access to employment 
opportunities and may systematically lock certain workers out of jobs. 
 
Most of our nation’s key workplace antidiscrimination protections, which date as far back as 1866, were 
developed well before the advent of automated technologies.  The rights guaranteed to workers under our laws, 
including Title VII of the Civil Rights Act of 1964, Title I of the Americans with Disabilities Act (ADA), Title II of the 
Genetic Information Nondiscrimination Act (GINA), and the Age Discrimination in Employment Act (ADEA), 
remain as critical as ever in modern workplaces.  However, digital-era changes such as the widespread use of 
computer-analyzed video interviews, algorithmic targeting of online job advertisements, and extensive 
employer data collection are testing the boundaries of the protections our existing equal employment 
opportunity laws can provide. 
 
Following months of listening sessions with experts and stakeholders, the Committee held a hearing on February 
5, 2020, entitled “The Future of Work: Protecting Workers’ Civil Rights in the Digital Age.”331  Committee 
Members heard expert testimony from Jenny Yang, Senior Fellow at the Urban Institute and former chair of the 
U.S. Equal Employment Opportunity Commission (EEOC); Dr. Ifeoma Ajunwa, Assistant Professor of Employment 
and Labor Law at Cornell University; Peter Romer-Friedman, Principal and Head of the Civil Rights and Class 
Actions Practice at Gupta Wessler PLLC; and Esther Lander, partner at Akin Gump Strauss Hauer & Feld LLP. 
 
In the months since the February 2020 hearing, the COVID-19 pandemic has exposed and exacerbated pre-
existing labor-market inequalities—from disparate unemployment rates, to health and safety concerns, to 
unequal access to jobless assistance—with outsized negative impacts on workers of color, women, older 
workers, and workers with disabilities (see COVID-19 Supplement on page 3).  At the same time, widespread 
protests in response to the killing of George Floyd in Minneapolis, Breonna Taylor in Louisville, and too many 
others have called attention to the deeply entrenched racism that pervades American systems and institutions, 
including our nation’s labor market and workplaces.  These events lend even greater urgency to the task of 
uncovering and eliminating discriminatory employment practices, wherever and however they occur. 
 
This chapter provides a brief overview of our nation’s key federal workplace antidiscrimination protections 
(Section I); discusses new and emerging technologies that pose challenges to equal employment access, as well 
as present novel opportunities to improve workers’ civil rights protections (Section II); identifies key gaps and 
enforcement challenges in our existing civil rights laws that often enable digital discrimination to proceed 
unchecked (Section III); briefly discusses the landscape of protections beyond federal policy (Section IV); and, 
finally, offers policy recommendations to strengthen workplace antidiscrimination laws and better safeguard 
workers’ civil rights in the rapidly changing American labor market (Section V). 
 
Section I: Current Federal Antidiscrimination Protections for Workers  
The five statutes described below govern the key civil rights protections afforded to workers and job applicants 
by current federal law (also shown in the appendix).  These laws are generally enforced in the private sector by 
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the Equal Employment Opportunity Commission (EEOC), although other federal agencies also share 
enforcement duties.332 
 

 
Title VII of the Civil Rights Act of 1964 
Title VII333 makes it unlawful for any employer with at least 15 employees to discriminate or retaliate against 
an employee or job applicant on the basis of any protected characteristic: race, ethnicity, color, national 
origin, sex (including gender identity, sexual orientation, and pregnancy),334 or religion.335  Title VII also makes 
it illegal for an employer to publish a job advertisement that shows a preference for or discourages someone 
from applying for a job because of their protected class status.  Under Title VII, a covered employee or job 
applicant may bring a claim against an employer for either intentional discrimination (“disparate treatment”) 
or unintentional discrimination (“disparate impact”).  Disparate impact occurs when a facially neutral 
employment practice disproportionately excludes or disadvantages individuals based on their protected class 
status.  Title VII also prohibits the use of discriminatory employment tests and selection procedures. 
 

Uniform Guidelines on Employee Selection Procedures (UGESP) 
As discussed in Section II, many of the digital and algorithmic tools used by employers in today’s hiring 
processes could be considered employment tests or selection procedures.336  Title VII permits 
employment tests as long as they are not designed, intended, or used to discriminate on the basis of 
protected class.337  In 1978, the EEOC issued the UGESP to help employers determine if their 
employment tests are discriminatory and provide a proper framework for the use of such tests and 
other selection procedures.338  The UGESP made clear that the use of employment tests that had an 
adverse impact on members of a protected class violated Title VII.339  According to the UGESP, when 
the selection rate for any Title VII protected class “is less than four-fifths (4/5) (or eighty percent) of 
the rate for the group with the highest rate [of selection],” an adverse impact occurs. 340 

 
 
Section 1981 of the Civil Rights Act of 1866 (Section 1981) 
Section 1981 covers all workers and job applicants, including independent contractors; it protects only against 
intentional discrimination based on race and ethnicity.341  Unlike under Title VII, workers cannot bring 
unintentional discrimination (disparate impact) claims under Section 1981, and must prove that this 
discrimination was the decisive and determinative reason for the contracting party’s adverse action.342  
Critically, independent contractors, who lack Title VII protections, are covered under Section 1981; however, 
their protections are limited to race- or ethnicity-based claims. 
 
 
The Age Discrimination in Employment Act of 1967 (ADEA) 
The ADEA protects employees and job applicants age 40 and older against discrimination by an employer with 
at least 20 employees.343  The ADEA also prohibits age discrimination in job advertisements.344  However, 
older job applicants are barred from bringing unintentional discrimination claims under the ADEA.345  In 2009, 
the U.S. Supreme Court held that older employees and job applicants must prove that age discrimination was 
the decisive and determinative reason for an employer’s adverse action, such as firing a worker or failing to 
hire an applicant.346  Like Title VII, the ADEA also prohibits the use of discriminatory employment tests and 
selection procedures.  
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Section II: New Technologies with Implications for Workplace Civil Rights Protections 
This section discusses two broad categories of technologies and their implications for workers’ civil rights:  First, 
algorithms in the employment process, and second, tools for worker surveillance, monitoring, and algorithmic 
management.  Employers often adopt automated technologies to reduce the time and cost of human resources 
processes, increase workers’ efficiency and output, or even attempt to mitigate human bias in internal decision-
making.  But, whether by design or not, new technologies can give rise to discrimination against protected 
classes.  For instance, a hiring algorithm may exclude graduates of historically black colleges by preferring 
graduates who do not hail from minority serving institutions (MSIs), a computerized video interview analysis 
may penalize a job candidate because of her accent, or a productivity tracking device may reveal a worker’s 
pregnancy to her employer against her will.  Since workplace technologies are often proprietary, non-
transparent, and unregulated, workers, researchers and even the government are frequently unable to uncover 
the extent to which technologies are producing discriminatory outcomes.353  However, a large and growing body 
of studies indicates that, when researchers pull back the curtain, evidence abounds of adverse impacts by race, 
ethnicity, gender, age, disability status, and other dimensions.354 
 
Notably, many digital tools described in this section pose ongoing challenges to individuals’ civil rights in a broad 
array of areas beyond employment—from housing to credit, education, criminal justice, and more.355  Whether 
applied to jobseekers, renters, or loan applicants, the threats posed by these technologies typically emerge for 
similar reasons, such as a lack of individual privacy or large information asymmetries between the individual 
subjects and the employers, landlords, or lenders who exercise control.  Thus, while this report focuses 
specifically on the employment context, the Committee has much to learn from and offer to the struggle to 
protect civil rights in other contexts. 

 
Title I of the Americans with Disabilities Act of 1990 (ADA) 
Title I of the ADA prohibits employment discrimination against qualified individuals with disabilities by 
employers with at least 15 employees.347  The ADA expressly prohibits certain disability-related pre-
employment inquiries.348  The ADA also restricts the medical information employers may obtain from 
employees by generally prohibiting them from requiring medical examinations unless they are job-related 
and consistent with business necessity.  However, the statute provides an exception to this rule for certain 
voluntary employee health programs such as employer-sponsored workplace wellness programs.349 
 
 
Title II of the Genetic Information Nondiscrimination Act (GINA) of 2008 
Title II of GINA prohibits the use of genetic information in employment decisions.350  It protects job applicants, 
current and former employees, labor union members, and apprentices and trainees from employment 
discrimination based on their genetic information, enabling covered individuals to bring disparate treatment 
(intentional discrimination) claims.  GINA restricts an employer from requesting, requiring, or purchasing the 
genetic information of an employee or a family member of an employee.351  GINA contains an exception to 
this prohibition for workplace wellness programs.  However, the regulations implementing GINA “make clear 
that one of the requirements is that the employer-sponsored wellness program cannot condition 
inducements to employees on the provision of genetic information.”352 
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Algorithms in the Employment Process  
“Automated hiring is increasingly the gatekeeper to employment in the United States,” Dr. Ifeoma Ajunwa 
testified at the Committee’s February 2020 hearing.  Among recent jobseekers, eight in ten reported using 
online resources in their search.356  Among employers, a majority use digital technology in at least one stage of 
the hiring process.357 

 
In a seminal 2018 report entitled “Help Wanted,” 
researchers at Upturn observed that hiring is “rarely a 
single decision, but rather a funnel: a series of decisions 
that culminate in a job offer or a rejection.”358  At every 
level in the funnel, reproduced in Figure 1, automated 
predictive technologies may play a role—from recruiting 
and screening to interviewing and candidate selection.  
Even after a candidate has been hired, similar 
technologies may be used to inform performance 
evaluation and even firing.359 
 
Underlying these predictive technologies are formulas, 
or algorithms, which are used to make automated 
predictions, often aided by machine-learning 
techniques.360  Algorithms are not neutral.  Rather, they 
often codify, replicate, and even amplify existing biases, 
leading to algorithmic bias. 
 
To be clear, bias or discrimination in any kind of hiring 
process will produce inequitable outcomes for workers.  
Decades of evidence demonstrates that human-led 
hiring processes are plagued by bias and 
discrimination,361 and that these patterns have proven 
stubbornly persistent over time.362  However, 
automating hiring decisions using algorithms does not 
necessarily engender neutrality.  Rather, because 
algorithmic technologies may absorb our human, 
structural, and institutional biases,363 algorithms that 
control access to employment opportunities may 
replicate these biases on a wide scale, leading to 
systematically inequitable employment outcomes and exacerbating historical disparities.  Given the long history 
of discrimination and prejudice against members of protected classes and other underrepresented groups of 
workers in the American labor market, it is unsurprising that research finds these same underrepresented 
groups tend to be further disadvantaged by predictive technologies in hiring. 
 

“Automated hiring is increasingly the gatekeeper to employment in the United States.” 
 

-Dr. Ifeoma Ajunwa, Assistant Professor of Employment and Labor Law at Cornell University 

Figure 1 
Source:  Miranda Bogen & Aaron Rieke, Help Wanted: An 

Examination of Hiring Algorithms, Equity, and Bias, Upturn 
(Dec. 2018) 
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Sources of Algorithmic Bias 
In her testimony, Jenny Yang described three main channels though which algorithmic bias may arise.364  First, 
algorithms may be developed (or “trained”) based on a dataset that is, itself, biased or non-representative, a 
channel Ms. Yang termed “bias in the training data.”365  For example, hiring algorithms are frequently built using 
data on an employer’s existing workforce, with an emphasis on workers the employer has designated as “high 
performers.”366  But such a dataset may reflect earlier biased hiring practices or skewed evaluation processes; 
it may also lack diversity or be non-representative of the field of potential job candidates.  This is particularly 
concerning in the high-tech sector where the lack of diversity across race, gender, and other dimensions is well 
documented.367  Algorithms may also mistake correlation for causation in the training data:  If the workers 
identified as high performers at Firm X all happen to be named Jared and play lacrosse, a hiring algorithm based 
on Firm X’s existing workforce may seek out other lacrosse-playing Jareds, even though being a “lacrosse-playing 
Jared” does not cause strong job performance.368 
 
Second, algorithms can absorb the prejudices and preconceptions of the people who design them, such as 
designers’ decisions about which variables to include or omit, which Ms. Yang termed “bias in model 
development.”369  For instance, an engineer may include job candidates’ zip codes in her model because she is 
aware that living close to the worksite is correlated with employee retention.  But, because “zip codes are a 
long-recognized proxy for race given historical neighborhood segregation,” such a model may produce 
discriminatory outcomes by race.370 
 
Finally, bias may arise though humans’ misinterpretation or misuse of algorithmic findings, which Ms. Yang 
called “improper use of algorithmic prediction.”  For example, humans have a well-studied tendency to place 
trust in machines over human decision-making;371 that trust may lead us to overweight small or meaningless 
differences in algorithmic rankings, believing these differences to be objective and precise.372 
 
How Algorithmic Bias Operates at Each Stage of the Hiring Process 
During the February 2020 hearing, Democratic witnesses discussed the stages of the hiring funnel in Figure 1—
sourcing, screening, interviewing, and selection—providing evidence of how biased algorithms in technologies 
used by employers affect job candidates. 
 
Stage 1: Sourcing  
Since the creation of the first online job board, Monster.com, in 1994, job recruiting and advertising have shifted 
overwhelmingly into digital spaces.373  Today, the largest sources of information about employment 
opportunities are not only job boards, such as ZipRecruiter and Indeed, but also advertisements from platforms, 
such as Google, Facebook, LinkedIn, and Twitter. 
 
As Peter Romer-Friedman testified before the Committee, the shift online has the potential to democratize the 
labor market, improving the efficiency with which workers learn about jobs and employers process 
applications.374  But, he continued, the availability of targeting tools “has also created an unprecedented 
opportunity for employers to discriminate” by directing job advertisements exclusively “towards people who 
match the demographic profile—including age, gender, race, and location—that employers want to recruit.”375 
 
Mr. Romer-Friedman provided examples based on litigation against Facebook—a platform used by seven in ten 
Americans—which, until recently, enabled employers (its clients) to target job ads directly based on users’ age 
and gender, among other characteristics.  For example, Defenders, a leading home security installation 
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company, sent job ads only to men ages 20 to 40, excluding all women and individuals older than 40 (see Figure 
2).376  T-Mobile targeted individuals ages 18 to 38, excluding all workers older than 38 (see Figure 3).377   
 
While a settlement agreement required 
Facebook to disallow these and other 
explicit targeting practices, recent 
evidence indicates the effects of 
algorithmic bias continue on the 
platform:  “Facebook’s own ad delivery 
algorithm may be replicating the same 
discrimination problems that were 
caused by employers who expressly 
excluded workers from getting their job 
ads based on age, gender, or other 
protected classes.”378 
 
“Not informing people of a job 
opportunity is a highly effective barrier” 
when it comes to equal employment 
opportunities, according to legal scholar 
Pauline Kim.379  Excluding workers from 
the chance to fully engage in the hiring 
process based on their personal 
characteristics constitutes illegal 
discrimination,380 and perpetuates long-
standing inequities in the labor market 
that negatively affect vulnerable groups, 
from occupational segregation to race, 
gender, and other pay gaps. 
 
Stage 2: Screening 
An estimated 65 percent to 75 percent of 
job applications are screened by a 
machine before being seen by a 
human.381  Discriminatory practices can 
appear in such automated screens in a 
variety of forms.  For example, an online 
application platform may overtly include 
built-in restrictions on applicants’ age or 
school graduation year (a proxy for age).382  A résumé-screening tool may scan résumés for keywords that 
include proxies for gender.  Or an application-ranking algorithm may give white candidates higher scores 
because the dataset used to develop it favored colleges with disproportionately white student bodies, even 
though there are equally qualified applicants from institutions with diverse student populations.383 
 
A type of screening tool that has long raised civil rights concerns is the pre-employment test.384  Such a test may 
be designed to attempt to assess an applicant’s cognitive abilities, aptitude, or even personality, sometimes in 

Figure 3 
Source for Figures 2 and 3: Testimony of Peter Romer-Friedman Before the 

Subcommittee on Civil Rights and Human Services 
 

Figure 2 
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the form of an online “game.”385  According to Upturn, “[p]re-employment tests have a deeply troubled history, 
and have long been decried as being inherently discriminatory against both people of color and people with 
disabilities.”386  Pre-employment tests are often calibrated based on the characteristics of a employers’ 
internally designated “high performers.”  As discussed at the beginning of this section, this group’s 
characteristics may be correlated with job performance or perceived job performance, yet not required for the 
job nor even necessarily work-related. 
 
In her testimony, Jenny Yang highlighted the story of Kyle Behm to illustrate how such tests may unfairly and 
systematically screen out people with mental health disorders, potentially in violation of the ADA.  Kyle was a 
young engineering student with bipolar disorder who filed a complaint with the EEOC in 2012 after being 
rejected from seven jobs because of a failed pre-interview personality test.  Kyle recognized that the personality 
test asked very similar questions to the test used to screen him for mental illness,387 and thus would likely reject 
applicants who were mentally ill, even though his diagnosis was unrelated to the essential functions of the job 
and his past work experience made him very well qualified.388  To prevent such discriminatory outcomes, Ms. 
Yang testified, “[t]ailoring questions that are focused more closely on job behaviors rather than abstract 
personality characteristics is a critical step.” 
 
Stage 3: Interviewing 
According to testimony from Dr. Ifeoma Ajunwa, the “newest trend in automated hiring” is automated video 
interviews,389 which combine analysis from speech and facial recognition software to evaluate job candidates’ 
responses to automated interview questions.  With remote interviews likely to proliferate as the COVID-19 crisis 
continues and the number of jobseekers spikes amid high unemployment, the share of employers turning to 
automated video interviews to screen candidates may rise sharply. 
 
While automated interviews may remove one source of unfairness by standardizing the set of interview 
questions, Dr. Ajunwa and others identified multiple reasons automated video interviews are likely to produce 
biased results, starting with the performance of the underlying technologies.  Several studies find that speech 
recognition software can exhibit poor performance, particularly when analyzing non-native or regional 
accents.390  Facial recognition software has been even more widely studied, and has demonstrated to high error 
rates, particularly for people of color and women.391  A key reason is that these technologies tend to be designed 
by white men, who hold the vast majority of technology-sector jobs, and “trained” on datasets that 
disproportionately include white faces.  For example, in 2019, the National Institute of Standards and 
Technology (NIST) tested nearly 200 facial recognition algorithms submitted by nearly 100 companies.392  NIST 
found that performance differed substantially according to the subject’s race, gender, and age—even finding 
that Asian and African American subjects were up to 100 times more likely to be misidentified than white men.  
Famously, Amazon’s face recognition software matched 28 Members of Congress, 40 percent of whom were 
lawmakers of color, with mugshots.393 
 
Despite their increasing use in the job interview process, facial and speech recognition technologies have 
received less public attention in the employment context than in other contexts such as law enforcement.394  
Firms like HireVue and Modern Hire market their automated video interviewing systems to employers as ways 
to save time and money when screening candidates, identify “higher quality” candidates, diversify the talent 
pool, and reduce the human bias associated with human resources departments.  These firms’ products 
generate rankings or “employability scores” for each candidate, which the candidates themselves cannot access, 
after analyzing the interview using a proprietary algorithm.  HireVue, for example, claims its analysis of a video 
interview can predict job candidates’ competency and performance potential based on tens of thousands of 
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characteristics—including facial “micro-expressions,” word choice, and tone of voice.395  But experts say this 
type of analysis, called affect recognition,396 has no scientific relationship to a candidate’s job fitness or 
performance.397  As a report from Upturn discusses, critiques of affect recognition methods run far deeper than 
algorithmic bias, raising questions about “the legitimacy of using physical features and facial expressions that 
have no credible, causal link with workplace success, to make or inform hiring decisions.”398  In late 2019, 
technology policy watchdog Electronic Privacy Information Center (EPIC) filed a complaint urging the Federal 
Trade Commission to investigate HireVue for producing “biased, unprovable and not replicable” results.399  Yet 
HireVue reports a customer base of more than 700 companies and has analyzed more than 5 million video 
interviews.400 
 
Meanwhile, job candidates typically have little or no information on how their performance is evaluated, nor 
can they meaningfully challenge the methods or results.401  Furthermore, candidates generally have no control 
over the video itself nor the wide array of personal data gleaned during the interview process.  As Dr. Ajunwa 
testified, “to date, there are no federal regulations as to the collection, storage, or use of data from automated 
hiring platforms, including video interviewing.”402 
 
Stage 4: Selection and Offer 
While automated technologies typically play less of a role beyond the interview stage, algorithmic bias may 
affect candidate selection and evaluation as well.  As Jenny Yang testified, humans selecting among candidates 
may utilize rankings, scores, or flags generated by automated tools in the screening or interview phases.403  
Although limited by several state laws and individual platforms’ policies, multiple vendors offer services to 
automatically scan social media and other online content, purporting to assess candidates’ risk of engaging in 
behaviors like bullying, sexual harassment, or other undesirable behaviors in the workplace.404  Finally, some 
employers use predictive tools to forecast the likelihood that a candidate will accept an offer with a given salary, 
bonus, and benefits, which may exacerbate the pay gaps women, workers of color, and workers with disabilities 
have historically faced.405 
 
With Careful Design, Predictive Technologies Have Potential to Help Counter Workplace Discrimination 
Despite the deep challenges described above, some predictive technologies hold the potential to help detect 
and prevent bias and discrimination in employment processes when carefully designed and tested.  For example, 
predictive analytics can help an employer or auditor identify underrepresentation in an existing workforce, 
uncover the disparate effects of a hiring practice such as a pre-interview screen, or hire more underrepresented 
job candidates.  In another example, companies like Textio help employers develop more inclusive job postings 
by using machine learning406 to detect “hidden signifier” words that can dissuade a diverse set of candidates 
from applying to a position.407    
 
To address racial and gender discrimination in existing predictive tools, Upturn reports that some hiring 
technology vendors are touting “de-biasing methods,” such as testing tools’ outputs for disparate impact and 
adjusting the tool’s behavior accordingly.408  While this is to be celebrated and encouraged, the authors note 
that research on de-biasing methods is in early stages, and best practices have yet to emerge.  Moreover, Upturn 
“did not identify any vendor that appeared to assess adverse impact based on other sensitive features, like 
religion, national origin, disability, or sexual orientation, which could just as easily emerge when predictive tools 
are used.”409 
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Worker Surveillance, Monitoring, and Algorithmic Management   
Employers are using automated technologies to surveil, monitor, and remotely manage workers to an 
unprecedented degree, part of a phenomenon Dr. Ifeoma Ajunwa termed “the quantified worker”: “a worker 
experience in which the worker is subjected to minute quantifications of worker fit [within the workplace 
culture], worker productivity, and worker wellness, all aided by new and emerging work technologies.”410   
 
While deployed in the name of speed, efficiency, and interconnectedness, new technologies can create an 
imbalance in information, power, and control that advantages employers while putting workers at heightened 
risk of privacy violations.  And because privacy invasions can serve as vehicles for unlawful discrimination, Dr. 
Ajunwa and other experts argue that protection of workers’ privacy is a civil rights issue.411  The rise in fissured 
and precarious work arrangements described in Chapter 1—where workers of color, women, immigrants, and 
workers with disabilities are disproportionately represented—has further fueled this imbalance.  As Jenny Yang 
elaborated in testimony, “[s]urveillance of workers increases the amount of data available to employers 
(including potentially sensitive data), and it could contribute to discrimination, collection of sensitive disability 
or genetic information, retaliatory measures, termination, and suppression of the right to organize around civil 
rights concerns.”412   
 
Furthermore, workers may not be aware of what data their employers are collecting, when they are collecting 
it (including outside of business hours), and how this data is used or stored.  According to Gaurav Laroia of Free 
Press Action and David Brody of the Lawyers’ Committee for Civil Rights Under Law, “no law requires companies 
to be sufficiently transparent about how they use our personal information.  Without that transparency, it’s 
almost impossible to figure out which specific practices are causing unlawful discrimination.”413 
 
Surveillance and Monitoring  
Devices that can track and trace workers, from smart phones and Global Positioning System (GPS) trackers to 
Radio Frequency Identification Device (RFID) security badges, have proliferated in modern work environments.  
According to Data & Society Research Institute, workplace monitoring and surveillance “can feed automated 
decision-making and inform predictions about workers’ future behaviors, their skills or qualities, and their 
fitness for employment.”414  Employers may encourage or require workers to carry or wear instruments (called 
wearable devices) or download applications—sometimes on their own personal devices—that collect and relay 
data on their location, activities, interactions, and even biometrics.  Examples include the wristbands Amazon 
has patented for its warehouse workers415 and the StrongArm worker tracking device being tested by 
Walmart.416  Somewhat alarmingly, one employer offered employees the option to have an RFID chip implanted 
in their hands to log into computers, access the office building, and purchase cafeteria food.417 
 
A common usage for these devices is productivity tracking, which may in turn determine pay, promotions, or 
even firing.  Moreover, as Jenny Yang testified before the Committee, “once a system is activated for one 
purpose, employers can use it to capture data for other purposes, such as monitoring the time employees spend 
at lunch or on bathroom breaks and tracking who employees interact with throughout the day.”418  Employers’ 
use of this data raises serious civil rights and privacy concerns.  For example, Ms. Yang testified: “Over the past 
four years, Amazon has faced wrongful termination lawsuits from pregnant workers who took additional 
bathroom breaks. The aggressive productivity targets could also operate to disproportionately exclude 
individuals based on protected characteristics such as older workers, people with disabilities, or those needing 
religious prayer breaks.”419 
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Another troubling potential application of tools that monitor workers’ movements and communications is to 
illegally suppress or retaliate against workers’ efforts to collectively organize, bargain, or dissent, including in 
response to civil rights concerns such as harassment.420 
 
New digital tools for COVID-19 contact tracing are being offered by employers, bringing new attention to worker 
surveillance.421  While digital contract tracing apps and wearables have the potential to help slow viral spread, 
experts and lawmakers have expressed concerns about workers being forced or coerced into using such tools—
and employer discrimination or retaliation against those who do not.422  Once in use, these tools may provide 
employers with potentially sensitive information about workers’ interactions, activities, and health. 
 
The sharp increase in remote work brought about by the pandemic has also led to a spike in employers’ use of 
computerized productivity tracking software.  Companies like Hubstaff and Time Doctor monitor workers’ 
keystrokes, mouse movements, and program usage; track the websites they visit; or even periodically relay 
images of workers’ screens.423  They generate automated “productivity scores” or use webcams to inform 
employers when workers step away from their computer.  Beyond eroding morale and trust among workers, 
intensive monitoring raises questions about potential civil rights violations, from viewing sensitive health 
information on workers’ screens to punitive measures against workers who must get up from their computer 
more often for a health-related reason. 
 
Workplace Wellness Programs 
Employer-sponsored workplace wellness programs are another context in which surveillance and monitoring 
technologies may be used.424  Under the ADA and GINA, participation in wellness programs must be voluntary.  
However, the Affordable Care Act (ACA) allows employers to offer financial incentives for employees’ 
participation in wellness programs,425 and experts disagree on whether these incentives meet the standard for 
voluntariness under the ADA and GINA,426 since refusal to participate could result in thousands of dollars of 
penalties.427  Wellness programs may raise privacy and security concerns for workers:  Participation may require 
workers to disclose medical or genetic information that is otherwise protected by antidiscrimination law 
through the use of wearable technologies or questionnaires.428  For example, Go365, an app used to track 
workers’ daily steps, played a role in spurring the 2018 West Virginia teacher strikes.  Teachers who chose not 
to download the app or were deemed not to have taken enough steps faced a $500 health insurance penalty at 
the end of the year.429  Despite these concerns, the EEOC has looked favorably upon financial inducements in 
workplace wellness programs in the past.430 
 
Algorithmic Management 
Employers may use surveillance and monitoring tools, as well as other techniques, for algorithmic management, 
meaning remote management of the workforce using real-time data collection that feeds into automated or 
semi-automated decision-making.431  For example, a rideshare driver may receive her next task from an 
automated dispatcher; a barista may receive his next shift only hours in advance via a real-time scheduling app; 
a delivery worker’s pay may fluctuate automatically from hour to hour based on an unseen algorithm; or a 
warehouse worker may face automated disciplinary action if she does not meet hourly productivity targets. 
 
While algorithmic management may lower costs for firms and enable them to manage a large, decentralized 
workforce, workers may find these practices lead to unfair evaluation of their performance.  Algorithmic 
management systems make pay and access to ongoing work opportunities contingent on customer ratings, 
particularly for the growing number of workers engaged in platform or app-based work for whom customer 
feedback can be delivered automatically and on a wide scale.  Long before algorithmic management 
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technologies emerged, evidence showed customers’ assessments exhibit deep biases based on workers’ race, 
gender, and other characteristics.  Studying taxi drivers and restaurant workers, for example, researchers 
documented that workers of color receive significantly lower tips than white workers and are more likely to 
receive no tip at all.  Similarly, as Jenny Yang testified, research on automated platforms, such as Fiverr, 
TaskRabbit, eBay, and AirBnB, indicates that platform clients display bias against workers of color and women 
through lower ratings, fewer reviews, and decreased response rates compared to white male workers.432  Thus, 
although customer feedback is a relevant factor for evaluating worker performance, automating its use in 
determining workers’ performance, pay, and access to further work will likely lead to biased decision-making 
on the part of the employer. 
 
Using Workplace Technology to Enhance Worker Protections 
While many new technologies merit caution, others present opportunities to better protect workers against 
discrimination.  In her testimony, Jenny Yang explained, “[o]nline platforms and tech-enhanced tools are helping 
workers connect to share workplace concerns and to organize around civil rights concerns, including sexual 
harassment, equal pay, barriers to promotion, and restrictive employment contracts,”433  or even employer 
adoption of technologies to monitor, surveil, or manage workers.  UNITE HERE, for example, successfully 
bargained for “panic buttons” to protect hotel employees from sexual assault and harassment on the job.434  In 
other instances, some employers offer workers a way to safely and anonymously report sexual harassment or 
discrimination though third-party technology platforms. 
 
Section III: Gaps in Existing Law That Allow Digital Discrimination to Proceed Unchecked 
Because our nation’s existing legal framework does not adequately address the complexities of new and 
emerging technologies, proving discrimination and enforcing existing antidiscrimination laws is extremely 
difficult in the digital era.  First, when complex digital tools play a strong role in decision-making processes, 
workers and job applicants are at a severe disadvantage when it comes to understanding whether they have 
been unlawfully discriminated against, much less gathering the evidence necessary to substantiate a 
discrimination claim.  Second, the existing legal framework under which workers and job applicants may bring 
intentional and unintentional discrimination claims is insufficient to capture discrimination resulting from 
algorithmic or other data-reliant tools.  Third, an entire class of workers—namely, those deemed (either 
correctly or incorrectly) to be independent contractors—are excluded from nearly all the limited protections 
that do exist under civil rights statutes.  Finally, in some circumstances, the law is unclear about which party 
should be held liable for a digital tool that produces discriminatory outcomes: the employer that purchased and 
used the tool, the vendor that developed and sold the tool, or both.  Despite the critical role of civil rights laws 
in protecting workers, these laws fail to adequately protect workers from algorithmic bias or digital 
discrimination in many respects. 
 
Digital Tools Often Lack Transparency and Explainability  
Digital technologies deployed in today’s workplaces and hiring processes tend to be strongly characterized by a 
lack of transparency and explainability.  (Explainability refers to the extent to which the inner working of a 
predictive model such as an algorithm can be understood and explained in “human terms.”)  First, employers 
often do not disclose which digital tools they use, or in some cases do not disclose that they are using digital 
tools at all.  Jobseekers may not realize when they have been excluded from seeing targeted job ads or been 
evaluated by a predictive technology, much less whether they have been discriminated against by that 
technology.435  As Mr. Romer-Friedman testified before the Committee, “[i]t is likely that there have been 
hundreds of millions of incidents of digital discrimination.  And in most cases, workers and consumers have had 
no idea that they were denied equal opportunity.”436 
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Second, predictive tools—particularly those developed using machine-learning techniques—are often not 
transparent in their inputs and methods, nor are their results necessarily explainable.  According to legal scholar 
Pauline Kim, “[a]n algorithm can be so complex that its decision process is completely opaque—even to the 
programmers who created it.”437  Furthermore, “when such a model is relied on to screen or rank applicants, it 
obscures the basis on which employers are making ultimate employment decisions.  This lack of transparency 
makes it difficult to know if any observed bias is simply a byproduct of justifiable business considerations or the 
result of flaws in the model’s construction.”438 
 
Additionally, many employers purchase proprietary hiring technologies from third-party vendors rather than 
developing tools in-house, so employers themselves may not have the expertise or information to evaluate 
whether or why these products’ outcomes are discriminatory. 
 
Proving Intentional or Unintentional Discrimination Is Even More Difficult Amid Digital Technologies 
Lack of transparency and explainability in automated systems means workers have little or no insight into how, 
for example, their job application is sorted, scored, ranked, and evaluated.  Thus, workers “face substantial 
challenges in bringing discrimination lawsuits to challenge algorithmic systems” as plaintiffs.439  The use of 
opaque automated technologies “leaves workers unable to obtain sufficient information about the operation 
of the [employment] screen to file a case that would entitle them to discover the inner workings of the 
system.”440  If workers cannot access the full underlying data or determine how an algorithm came to its 
decision, then it will be difficult for them to assert in court that the algorithm produces a discriminatory result.  
Current law does not require that employers keep records of the characteristics of both successful and 
unsuccessful applicants that would be necessary to substantiate an unintentional discrimination claim. 
 
Additionally, an employer can defend against an unintentional discrimination claim by demonstrating that the 
alleged discriminatory practice was job-related and consistent with a “business necessity.”  According to 
researchers Solon Barocas and Andrew Selbt, this means that an employer can defend the use of an algorithm 
against claims of discrimination by simply demonstrating that the algorithm is predictive of a sought-after job 
trait and that the “sought-after trait—the target variable—is job related.”441  However, according to Barocas 
and Selbt, most algorithms can easily be trained to predict sought-after job traits, which can support a business 
necessity defense even when the results disproportionately harm individuals of a protected class.442  For 
example, an algorithm that Amazon built to hire engineers was scrapped after it was found to penalize graduates 
of women’s colleges.  The algorithm had discerned that being male was a reliable predictor of holding a position 
in engineering—a male-dominated field—even though maleness does not cause one to be a good engineer and 
sex is a protected class.443 
 
The Uniform Guidelines Are Overdue for an Update 
Employers and developers of digital hiring tools rely upon the EEOC’s Uniform Guidelines for guidance to 
determine whether an employment test is discriminatory.  However, these guidelines, which have not been 
updated since 1978, are overdue for modernization to account for ways in which the digital era has changed 
hiring practices.  For example, as Upturn researchers note, “[t]he [UGESP] framework relies heavily on the 
notion of ‘validity studies’ to demonstrate that a procedure is sufficiently related to or ‘significantly correlated 
with important elements of job performance.’  Unfortunately, showing correlation does little to help assess 
whether a machine learning model is surfacing biases or not.”444 
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Current Law Lacks Clarity on Employers’, Vendors’, and Platforms’ Liability 
When an employer discriminates against a job applicant or employee based on a protected characteristic, the 
employer or the employment agency is liable for discrimination under the various antidiscrimination laws 
discussed above.  However, when an employer engages a third-party vendor such as Facebook, ZipRecruiter, or 
LinkedIn to help the employer advertise jobs, recruit, analyze, and hire, the vendor or platform’s liability for 
discrimination is unclear.  Current antidiscrimination statutes do not specify whether “vendors who create these 
models and sell or license them to employers bear any legal responsibility” for discriminatory effects of those 
products.445   
 
Technology platforms argue that they are neither employers nor employment agencies under civil rights 
statutes.446  As Peter Romer-Friedman testified before the Committee, “technology platforms like Facebook 
claim that they are not employment agencies when they advertise jobs to workers on behalf of employers and 
then connect workers to employers’ careers web sites via links in job ads.”447  But, Mr. Romer-Friedman 
continued, some of these vendors and platforms fit Title VII’s definition of “employment agency” because 
“through their advertising and recruiting services they ‘procure employees for an employer’ (the standard for 
being an ‘employment agency’).”448 
 
As noted above, employers also have used Facebook and other vendors to target job ads to exclude women and 
older workers.449  But Title VII and the ADEA bar discriminatory job advertisements.  In 2019, the EEOC issued 
findings of discrimination against seven companies for excluding women and older workers in targeted job 
advertisements they placed on Facebook.450  Nonetheless, “companies like T-Mobile and Amazon are taking the 
position that federal employment discrimination law does not prohibit exclusionary advertising.”451 
 
Platforms Claim Broad Immunity Under the Communications Decency Act 
To fend off responsibility for discriminatory advertising on their platforms, technology companies frequently 
invoke Section 230(c) of the Communications Decency Act of 1996 (CDA), which immunizes websites from legal 
liability for the content created by their users.  As Peter Romer-Friedman testified before the Committee, 
Section 230(c) was intended to “protect web sites from liability when the users of those web sites [such as chat-
room users] violate laws or harm other users without the web sites creating or developing the offending 
material.” 452  However, today “Section 230(c) has been interpreted to override or nullify federal civil rights laws 
and to preempt state and local civil rights laws”453 and some platforms, such as Facebook, have asserted that 
the law provides them with blanket immunity to engage in discriminatory job advertising practices.454  In this 
regard, employment advertising stands in sharp contrast to the housing and credit contexts, in which the federal 
government has actively countered discriminatory online advertising practices through laws such as the Fair 
Housing Act and the Equal Credit Opportunity Act.455 
 
Current Law Does Not Guarantee Basic Privacy Rights to Workers and Jobseekers 
The new and emerging technologies described above give employers unprecedented abilities to monitor and 
collect data on their workers.  Although employers may have a legitimate reason to monitor an employee’s 
work, the Electronic Communications Privacy Act of 1986 (ECPA) prohibits an employer from monitoring an 
employee’s oral, wire, and electronic communications.456  However, the statute contains broad exceptions if 
the employer has a “legitimate business purpose” for monitoring or if the employer obtains consent to monitor 
from the employee.457  It is also unlikely that some of the technologies described in Section II, such as wristbands 
worn by warehouse workers, would fall under the ECPA’s definition of “electronic communications.” 
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On the whole, there is no general prohibition against employers collecting, using, selling, or exchanging workers’ 
private information on protected class status for discriminatory purposes.458  Although the ADA and GINA 
protect workers’ and job applicants’ right to keep medical and genetic information private, some voluntary 
workplace wellness programs may undermine this right through the use of wearable technologies that may relay 
disability-related and other health-related information to employers.459 
 
Independent Contractors Have Very Limited Antidiscrimination Protections 
True independent contractors (ICs)—that is, ICs who are not misclassified employees, as described in Chapter 1 
of this report—do not have an employment relationship:  The entity with which they contract to provide their 
labor is not their employer.  Nonetheless, discrimination based on protected-class status may occur when that 
entity determines which IC or ICs to hire or during the course of the contractual relationship.  Yet, most major 
civil rights statutes solely protect workers who are classified as employees or job applicants for employment; 
only Section 1981 of the Civil Rights Act of 1866 provides antidiscrimination protections to independent 
contractors, and as Section I describes, its protections are limited to intentional discrimination based on race or 
ethnicity. 
 
Misclassification Strips Employees of Their Civil Rights Protections 
As Chapter 1 of this report discusses in detail, the so-called fissuring of the workplace has led to a rise in 
misclassification of workers who should be deemed employees.  This trend has been particularly prevalent in 
new technology-mediated work such as in the digital gig economy.  Because major civil rights statutes afford 
very limited protections to workers who are not employees, workers who are improperly classified as ICs have 
few legal options for redress if they experience discrimination—including sexual harassment—on the job.460  
This lack of protection under workplace antidiscrimination laws may provide a perverse “incentive for employers 
to misclassify workers as independent contractors to avoid liability under Title VII, and to evade other 
employment-related legal duties (e.g., tax and benefit obligations).”461  However, if a worker can prove that she 
was misclassified as an IC when she was in fact an employee, then she can avail herself of federal or state 
antidiscrimination laws.462 
 
Section IV: The Landscape Beyond Federal Policy 
While U.S. federal policy action at the intersection of technology, employment, and civil rights has been very 
limited to date,463 a handful of international, state, and local governments have tackled the specific 
employment-related issues discussed above.  Meanwhile, many research organizations, standards bodies, and 
private companies have produced extensive work on related topics including data privacy and protection; ethical 
artificial intelligence; and algorithmic accountability, transparency, and explainability.464  However, “despite all 
these efforts,” according to an Upturn and Omidyar Network report, “the use of automated decisions is far 
outpacing the evolution of frameworks to understand and govern them.”465 
 

 
 
More than 130 countries have passed comprehensive data protection laws,466 perhaps the most significant of 
which is the European Union’s General Data Protection Regulation (GDPR), which took effect in 2018.  The GDPR 
places stringent transparency, accountability, and data minimization requirements on firms that collect or 

“The use of automated decisions is far outpacing the evolution of frameworks to understand and 
govern them.” 

-Aaron Rieke, Miranda Bogen, and David G. Robinson, “Public Scrutiny of Automated Decisions” 
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process data belonging to EU residents.467  Notably, the regulation requires that individuals be informed of any 
decisions made on a solely algorithmic basis and gives them the right to contest such decisions.468  It also 
requires subjects’ affirmative consent for collection of their biometric data, including the “physical, physiological 
or behavioural characteristics” typically collected during automated video interviews and through wearable 
devices.469  Shortly after the GDPR went into effect, California passed the California Consumer Privacy Act 
(CCPA), which offers California residents many similar protections, but is narrower in scope and does not adopt 
the GDPR’s treatment of algorithmic decisions or biometric data.470 
 
To date, Illinois is the sole U.S. state to pass a law combatting non-transparency in automated hiring 
technologies.  The Artificial Intelligence Video Interview Act, which took effect in January 2020, requires 
employers using automated video interview analysis to provide applicants with notice and explanation, obtain 
their consent, limit sharing of the video, and give applicants the option to have their video deleted.471  However, 
some experts say the law falls short of meaningful policy, because it covers only one type of technology, fails to 
provide an alternative for candidates who wish to opt out of video interviews, and contains no specific 
consequences for non-compliance.472 
 
Several additional states and localities are considering proposed legislation to address the use of automation 
and artificial intelligence in employment processes.473  For example, New York City is considering legislation that 
requires job candidates to be informed within 30 days if automated employment decision tools were used to 
assess their candidacy; it also restricts the sale of such tools if they have not been subject to an impartial audit 
for bias within the prior year and do not include an annual bias audit service at no additional cost.474 
 
Only a few states have placed limited restrictions on employers’ use of surveillance and monitoring 
technologies; employers generally have broad discretion, particularly for business-related reasons.475 
 
Section V: Policy Improvements to Strengthen Workers’ Antidiscrimination Protections 
Federal policymakers will need to take multiple steps to close the gaps in our nation’s employment 
antidiscrimination laws and strengthen workers’ protections in the face of new workplace technologies.  While 
not an exhaustive list, this section provides a discussion of policy improvements with an emphasis on those that 
fall partially or fully in the jurisdiction of the Committee on Education and Labor.  Some solutions can be 
administratively implemented, while others will require further discussion and refinement in consultation with 
technical experts and civil rights advocates.  To be sure, these recommendations are only a starting place; much 
greater attention will be needed from policymakers and expert stakeholders to develop a full suite of solutions 
that adequately shields workers from technology-related discrimination. 
 
Modernize our first line of defense against employment discrimination.  Between 1980 and 2018, inflation-
adjusted funding for the EEOC, our nation’s first line of defense against employment discrimination, fell by 8 
percent, despite growth in the civilian labor force of more than 50 percent.476  As a result, the EEOC has struggled 
to adequately address and investigate existing complaints,477 much less acquire and develop the expertise 
needed to tackle new and complex responsibilities for policing algorithmic discrimination. 
 

Recommendation 3.1:  To effectuate equal employment opportunity into the twenty-first century, 
Congress should direct the EEOC to establish a new division devoted to digital discrimination, including 
hiring technical experts and data analysts and dramatically increasing enforcement efforts.  Congress 
should provide appropriated funds commensurate with this new responsibility. 
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Require independent audits of predictive hiring tools.  Without federal requirements around transparency and 
accountability for the tools they develop and deploy, third-party vendors and other entities who develop 
predictive hiring tools—as well as employers who purchase them—face little or no incentive to ensure these 
tools are carefully designed and adequately tested for bias.  Although doing so could require redesigning so-
called “black box” models whose decisions cannot be interpreted or explained, Jenny Yang testified that in order 
to ensure equal employment opportunity, “explainability should be prioritized even where it leads to a 
reduction in the predictive power of the model.”478 
 

Recommendation 3.2:  Congress should direct the EEOC to periodically require vendors of predictive 
hiring tools to identify and remove biases in their tools, as well as document the steps they have taken to 
do so.479 
 
Recommendation 3.3:  Employers should be required by Congress to disclose to federal and state 
enforcement agencies which vendors they purchase predictive hiring tools from and which predictive 
variables they use in their hiring processes.  Congress should evaluate whether such disclosures should 
be required routinely or solely upon request of enforcement agencies. 
 
Recommendation 3.4:  Both vendors and employers should be required to open their processes to 
independent audits, conducted by or developed in conjunction with government regulators, the outcomes 
of which should be made public. 
 

Hold technology vendors as well as employers accountable.  Technology platforms and vendors who sell 
products to employers, or help employers advertise, recruit, and hire workers should be held liable for either 
aiding and abetting or facilitating employers’ engagement in civil rights violations.480  In written testimony 
before the Committee, Peter Romer-Friedman recommended two options to hold vendors accountable. 
 

Recommendation 3.5:  Congress should evaluate creation of an “aiding and abetting” liability standard 
under Title VII and other civil rights laws, which would ensure that entities that knowingly assist 
employers or employment agencies in violating workplace antidiscrimination laws are held accountable.  
Alternatively, Congress could hold vendors liable for discrimination by expanding the definition of an 
“employment agency” under Title VII, the ADEA, and the ADA to include technology platforms and 
vendors.481 
 

Require employers and employment agencies to retain data.  Without data on both an employer’s successful 
and unsuccessful job applicants, insufficient information exists to evaluate claims of disparate impact in the 
employment process.  As Dr. Ifeoma Ajunwa testified, “[d]ata-retention mechanisms will ensure that data from 
failed job applicants are preserved to be later compared against the successful job applicants, with the aim of 
discovering whether the data evinces disparate impact.”482 
 

Recommendation 3.6:  Employers and employment agencies should be required by Congress to follow 
appropriate record-keeping and data-retention procedures at each stage of the employment process. 
 

Clarify Section 230(c) of the Communications Decency Act of 1996 (CDA).  Paid online ads account for a large 
and growing share of employment advertisements, and multiple technology companies have built a business 
model around delivering these ads, including actively enabling employers to target job ads to specific groups of 
users—and exclude others—through their websites.  Technology companies have argued that, unlike non-digital 
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publishers such as newspapers, they are immune from liability for discriminatory advertising under Section 
230(c) of the CDA. 
 

Recommendation 3.7:  Congress should end Section 230(c) immunity for websites in the case of paid 
advertisements for employment, as well as in situations in which a website operator knows or should 
reasonably know about violations of antidiscrimination law but fails to take reasonably affirmative and 
timely action to stop these violations.483 
 

Update the Uniform Guidelines on Employee Selection Procedures.  The UGESP has not been updated since 
1978 and most algorithmic tools, even those that produce discriminatory outcomes, likely easily meet the 
UGESP’s validation requirements for employment tests.  As Jenny Yang suggests in written testimony, the UGESP 
should be modernized according to “the latest scientific knowledge regarding industrial and organization 
psychology and computer science” and to “provide greater clarity on the validation standards for algorithmic 
screens.”484 
 

Recommendation 3.8:  The EEOC should update the UGESP to reflect modern technology and tools used 
by employers to hire and screen prospective workers.    
 

Engage in basic fact-finding.  Policymakers have very little data on employers’ use of automated hiring tools 
developed by third-party technology vendors and digital sourcing platforms, even though these tools are 
increasingly acting as silent gatekeepers to employment opportunities. However, the agency best-suited to 
conducting such fact-finding—the independent, bipartisan Office of Technology Assessment (OTA)—was 
defunded in 1995, just as the nation entered the digital age.485 
 

Recommendation 3.9:  Congress should restore funding for OTA and enhance its mandate to be more 
responsive to Members’ needs, as proposed in the Office of Technology Assessment Improvement and 
Enhancement Act of 2019486 and by the Select Committee on the Modernization of Congress.487 
 
Recommendation 3.10:  Congress should engage OTA to gather basic information on how many 
employers use third-party tools to automate the hiring process—such as job candidate advertising, 
selection, screening, and video interview analysis—as well as which vendors employers utilize. 
 
Recommendation 3.11:  In the longer term, lawmakers should engage OTA in a deeper exploration that 
includes which types of employers tend to rely most heavily on third-party vendors, which types of job 
opportunities are most likely to be controlled by these technologies and platforms, whether and how 
vendors’ products are customized or tailored by employers, and whether and how employers ensure the 
tools they purchase from third parties are unbiased and prevent discriminatory outcomes. 
 

Extend additional civil rights protections to true independent contractors.  True independent contractors 
(ICs)—that is, ICs who are not simply misclassified employees—have very limited protections against 
discrimination when contracting to provide their labor.  Specifically, true ICs are currently protected only from 
intentional discrimination on the basis of race or ethnicity under Section 1981. 
 

Recommendation 3.12:  Congress should explore ways to extend additional civil rights protections to true 
independent contractors when they contract to provide labor, as proposed in Section 301 of the Bringing 
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an End to Harassment by Enhancing Accountability and Rejecting Discrimination (BE HEARD) in the 
Workplace Act.488   
 

Entitle jobseekers to an explanation for rejection.  In the credit context, applicants who are turned down for a 
loan are entitled to an explanation from the potential lender under the Equal Credit Opportunity Act (ECOA), a 
requirement designed to both increase transparency and prevent discriminatory decision-making.489  An 
analogous right to receive an explanation could not only grant jobseekers greater insight into how they are 
evaluated and deterring knowingly discriminatory practices, but also effectively prevent employers from relying 
solely on uninterpretable, unexplainable “black box” digital tools that may pick up on candidates’ protected 
characteristics without employers’ or even developers’ knowledge.  However, policymakers would need to 
explore whether and how such a right to request could be constructed without placing an overwhelming 
administrative burden on employers. 
 

Recommendation 3.13:  Congress should explore granting jobseekers the right to receive a plain-
language explanation of why they were turned away from an employment opportunity, modeled on the 
requirements in ECOA.  
 

Bolster workers’ voice to ensure technology helps rather than harms workers.  As described in detail in Chapter 
1 of this report, unions play a critical role in ensuring workers’ rights are protected, both by helping workers 
seek recourse when technologies have discriminatory impacts as well as by bargaining for the adoption of new 
technologies that better protect workers against discrimination and harassment. Yet only 10 percent of 
American workers are unionized today.490 
 

Recommendation 3.14:  Congress should remove barriers to organizing and bargaining collectively, 
ensuring that more workers can benefit from the enhanced protections, representation, and voice 
afforded by unions.  The Protecting the Right to Organize (PRO) Act would ensure these changes.491 
 

Develop a base set of workers’ rights in the face of algorithmic decision-making.  Lack of transparency and 
accountability requirements mean jobseekers have no way to understand how predictive hiring tools evaluate 
their candidacy, much less seek protection or recourse against biased or inaccurate decisions.  To complement 
a third-party auditing system for such tools, as described in Recommendations 3.2-3.4 above, policymakers 
should accord workers a basic set of rights, building on ideas encompassed in the Fair Credit Reporting Act 
(FCRA), the Equal Credit Opportunity Act (ECOA), and the European Union’s General Data Protection Regulation 
(GDPR).   
 

Recommendation 3.15:  Congress should accord workers a basic set of rights in the face of algorithmic 
decision-making that includes four critical areas: notice and consent, including sufficient information for 
the jobseeker to determine whether to request reasonable accommodation or an alternative process 
during hiring; the right to an explanation for decisions (see Recommendation 3.13 above); a process for 
redress, including the right to view the data collected about them and an opportunity to correct errors; 
and accountability for employers and vendors (see Recommendation 3.5 above).492  As has been the case 
with most civil rights laws, these worker rights should be preserved and protected not only by 
empowering government with rulemaking authority and adequate enforcement resources, but also 
through a private right of action.493 
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Ensure workers have control over their private personal data.  Many experts argue that privacy rights are civil 
rights, since invasions of privacy can act as vehicles for illegal discrimination.494  Yet, unlike many other nations, 
the United States lacks general federal data privacy laws to protect individuals, including workers. 
 

Recommendation 3.16:  To prevent discriminatory use of workers’ private information, Congress should 
expressly prohibit the collection, use, sale, or exchange of workers’ protected status data for 
discriminatory purposes.495 
 
Recommendation 3.17:  Congress should ensure that workers have ownership and control over personal 
data collected from tracking, monitoring, and other devices or applications their employers require or 
encourage.  For example, workers should have the right to be notified of the specific data elements 
employers are collecting and how these data are being stored; the right to prevent these data from being 
shared with or sold to other parties; and the right to access and delete certain personal information. 
 
Recommendation 3.18:  Congress should place reasonable limits on the extent of personal data collection 
by employers, such as by prohibiting surveillance and data-collection practices that extend outside of 
work-related activities or locations.496 
 

Conclusion  
Employers’ widespread use of new, often non-transparent technologies in the hiring process and the workplace 
raises concerns about discrimination against protected classes.  These technologies may entrench and 
exacerbate existing societal biases and inequalities, and even systematically lock some workers out of 
employment opportunities altogether.  Yet, with millions of jobless workers—disproportionately workers of 
color and women—searching for jobs amid the COVID-19 crisis, and employers seeking to reduce the time and 
cost of remote hiring processes, predictive technologies are likely to play a larger role in our labor market than 
ever before.  At the same time, changing work arrangements and widespread employer misclassification have 
left many workers without protection from key civil rights laws.  Policymakers must take steps to close the gaps 
in our nation’s foundational antidiscrimination laws and policies—most of which were formed before the advent 
of the internet—so that with greater transparency, adequate accountability, and responsible design, we can 
preserve and even strengthen workplace antidiscrimination laws in the face of new technologies and evolving 
work arrangements. 
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Appendix: Workplace Antidiscrimination Protections Under Select Current 
Statutes 
 

Federal Statute Protected Class(es) 
Minimum 
Employer 

Size 

Protection for 
Independent 
Contractors 

Disparate 

Treatment 

Disparate 

Impact 

Title VII of the Civil 
Rights Act of 1964 
42 U.S.C. §§ 2000e-

2000e-17 

Race, ethnicity, color, 
national origin, sex 

(including pregnancy, 
sexual orientation, and 
gender identity), and 

religion 

15 Employees No Yes Yes 

Section 1981 of the 
Civil Rights Act of 1866 

42 U.S.C. § 1981 
Race and ethnicity (N/A) Yes Yes No 

Age Discrimination in 
Employment Act  

29 U.S.C. §§ 621-34 
Age  20 Employees No Yes Yes497 

Title I of the Americans 
with Disabilities Act  
42 U.S.C. §§ 12101-

12213 

Disability 15 Employees No Yes Yes 

Genetic Information 
Nondiscrimination Act  

42 U.S.C. §§ 21F 
Genetic information 15 Employees No Yes No 
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Service (Aug. 14, 2018), https://fas.org/sgp/crs/misc/R44153.pdf. 
303 Rachel West and others, “Strengthening Unemployment Protections in America,” Center for American Progress (June 2016), 
https://www.americanprogress.org/issues/poverty/reports/2016/06/16/138492/strengthening-unemployment-protections-in-
america/. 
304 Id.  In states such as Florida, the share of unemployed workers receiving UI was less than 15 percent in recent years.  The workers 
whom UI tends to exclude are disproportionately lower-wage or less experienced workers. 
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305 RESEAs were shown to be very successful in a 2009 demonstration project in Nevada, increasing participants’ earnings while 
reducing the duration (and thus cost to government) of their UI claim.  RESEAs were scaled up in all states in 2016 and received 
more adequate funding in the Bipartisan Budget Act of 2018.  Rachel West and others, “Strengthening Unemployment Protections in 
America,” supra note 303; George Wentworth, “Reemployment Services and Eligibility Assessments and the Bipartisan Budget Act of 
2018,” National Employment Law Project (July 20, 2018), https://www.nelp.org/blog/reemployment-services-eligibility-assessments-
bipartisan-budget-act-2018/. 
306 The Department of Labor oversees the DUA program in coordination with the Federal Emergency Management Agency (FEMA), 
and provides funds to state UI agencies to finance benefits and administration of DUA.  U.S. Department of Labor, “Disaster 
Unemployment Assistance (DUA),” https://oui.doleta.gov/unemploy/disaster.asp (last accessed Dec. 14, 2019). 
307 National Skills Coalition, "Investment in America’s Workforce: A National Imperative for the 21st Century,” 
https://nationalskillscoalition.org/federal-policy/body/CIAW-Invest-in-AW.pdf. 
308 Department of Labor, “Frequently Asked Questions,” Apprenticeship.gov, https://www.dol.gov/featured/apprenticeship/faqs; 
Department of Labor, Registered Apprenticeship National Results Fiscal Year 2019, 
https://www.dol.gov/agencies/eta/apprenticeship/about/statistics. 
309 This includes state formula grant programs, Job Corps, National Programs, Adult Education, and Wagner-Peyser Employment 
Service.  
310 The Coronavirus Aid, Relief, and Economic Security (CARES) Act was signed into law on March 27, 2020.  According to the DOL, 
“the amount initially provided is the lesser of 33% of the grant amount requested or a set initial award amount correlated to a 
severity rating. The rating is based on the following data points: COVID-19 cases per 10,000 people (reported daily by the CDC), 
Unemployment Insurance initial claims data (reported weekly by the Department), and population data (provided in the July 2019 
Census estimate).” Available at: https://www.dol.gov/agencies/eta/dislocated-workers/grants/covid-19. 
311 U.S. Bureau of Labor Statistics, Unemployment Level [UNEMPLOY], retrieved from FRED, Federal Reserve Bank of St. Louis; 
https://fred.stlouisfed.org/series/UNEMPLOY (last accessed Nov. 19, 2020). 
312 Campaign to Invest in America’s Workforce, Letter to Speaker Pelosi, Majority Leader McConnell, Minority Leader Schumer, and 
Minority Leader McCarthy (March 21, 2020), https://www.nationalskillscoalition.org/Campaign-to-Invest-in-Americas-Workforce-
Letter-to-Congress.pdf. 
313 See, e.g., Andrew Stettner, “Mounting a Response to Technological Unemployment,” The Century Foundation (April 26, 2018), 
https://tcf.org/content/report/mounting-response-technological-unemployment/;  Mark Muro and Joseph Parilla, “Maladjusted: It’s 
time to reimagine economic ‘adjustment’ programs,” Brookings Institution (Jan. 10, 2017), https://www.brookings.edu/blog/the-
avenue/2017/01/10/maladjusted-its-time-to-reimagine-economic-adjustment-programs/. 
314 Existing examples include Individual Career Services under WIOA (supra note298) and RESEAs under the Unemployment 
Insurance system (supra note 305); however, other developed nations invest much more heavily in these services than does the 
United States.  Studies show intensive services are highly effective, getting got workers back into jobs more quickly, reducing the 
amount of UI benefits collected, and increasing earnings by as much as 20 percent in the subsequent two years.  Kenneth Fortson et 
al., “Providing Public Workforce Services to Job Seekers: 30-Month Impact Findings on the WIA Adult and Dislocated Worker 
Programs,” Mathematica Policy Research (May 30, 2017); Marios Michaelides et al., “Impact of the Reemployment and Eligibility 
Assessment (REA) Initiative in Nevada,” Impaq (January 2012); Eileen Poe-Yamagata et al., “Impact of the Reemployment and 
Eligibility Assessment (REA) Initiative,” Impaq (June 2011); Jacob Benus et al., “Reemployment and Eligibility Assessment (REA) 
Study-FY 2005 Initiative-Final Report” (March 2008). 
315 Furthermore, access to workforce services typically ends when the worker becomes reemployed or enrolls in education, which 
undermines individuals’ long-term success. 
316 WIOA youth programs include the core WIOA Youth Workforce Investment Activities, as well programs such as Job Corps and 
YouthBuild. 
317 Given chronic underfunding of the system, the business community and workforce groups have looked to Pell Grants as a 
potential pot of money to tap instead of advocating for funding expansion for the workforce system.  The Committee recommends 
that the first step for ensuring access to high-quality, short-term training should be dramatically increasing funding for high-quality 
training through WIOA.   
318 This could include reauthorizing the DOL’s Trade Adjustment Assistance Community College and Career Training (TAACCCT) 
Grants, which originated in the congressional response to the Great Recession.  The grants served nearly 500,000 individuals who 
earned more than 350,000 credentials. U.S. Department of Labor, TAACCCT Program Fact Sheet, available at: 
https://www.dol.gov/sites/dolgov/files/ETA/TAACCCT/pdfs/TAACCCT-Fact-Sheet-Program-Information.pdf. 
319 Congress should ensure that these programs are industry-validated; that non-credit programs serve as pathways to credit; that 
credits are transferable; and that credentials are stackable so that students do not need to pay for learning twice—once while in 
training, and again later to obtain academic credit for the training.   
320 Such as proposed in the Opening Doors for Youth Act of 2017 (H.R. 1748). 
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321 As Nova Gattman points out, “[t]his is a critical component of the program, as workers and students often are balancing family 
responsibilities at the same time as their education, and these costs can often be the deciding factor between finishing a credential 
or degree or dropping out.” Gattman Testimony at 10. 
322 “[LiLAs] are administered by private financial institutions, community-based non-profits, or other non-government entities, and 
function like 401(k) plans, with employees making regular contributions that are matched by their employer.”  Gattman Testimony 
at 10. 
323 Workforce Training and Education Coordinating Board, “Future of Work Task Force 2019 Policy Report” (December 2019), 
https://www.wtb.wa.gov/wp-content/uploads/2019/12/Future-of-Work-2019-Final-Report.pdf. 
324 Gattman Testimony at 10. 
325 Credential Engine, supra note 267. 
326 As recommended by Seth Harris in testimony before the Committee.  Mr. Harris further recommends: “If the providers’ lists are 
different from the employers’ lists, any agency providing government funding to those providers should launch an audit.”  Harris 
Testimony at 13. 
327 As Seth Harris recommended in his testimony before the Committee, Congress could require that “the federal departments that 
fund the largest public education and training systems—the U.S. Departments of Labor, Education, Veterans Affairs, and Defense—
require every state to do what Washington state and several others have already done: match wage records to workers’ credentials 
and degrees, and then publicly report which credentials lead to good jobs and good wages.”  Harris Testimony at 13.  The College 
Transparency Act (H.R. 1766), introduced by Representative Paul Mitchell—which proposes similar information-sharing for the 
higher education system—provides a model. 
328 A number of states have begun implementing some form of free community college, in some cases including technical college 
and adult education as part of this initiative, an inclusive practice that should continue as free college models are further expanded.  
To ensure program quality, the College Affordability Act would require that such programs be eligible for Title IV of the Higher 
Education Act. 
329 Justice for Dislocated Workers Act (H.R. 8583), introduced by Representative Mark DeSaulnier. 
330 Markell Testimony at 10.  See also Mark DeSaulnier, Mark Pocan, Donald Norcross, and Debbie Dingell, The Future of Work: 
Wages & Labor (Sept. 5, 2018), https://desaulnier.house.gov/sites/desaulnier.house.gov/files/REPORT%20-
%20Future%20of%20Work%2C%20Wages%2C%20and%20Labor%20-%2018.09.05.pdf. 
331 House Education and Labor Subcommittee on Civil Rights and Human Services, The Future of Work: Protecting Workers’ Civil 
Rights in the Digital Age (February 5, 2020), https://edlabor.house.gov/hearings/the-future-of-work-protecting-workers-civil-rights-
in-the-digital-age-. 
332 The Equal Employment Opportunity Commission (EEOC) and Department of Justice (DOJ) share responsibility for enforcing Title 
VII (the EEOC against private employers and the DOJ against public-sector employers).  The Office of Federal Contractor Compliance 
Programs (OFCCP) enforces similar rights for federal contractors.  
333 42 U.S. Code §2000e, et. Seq. 
334 Sex discrimination includes discrimination based on current, past, or potential pregnancy, and medical conditions related to 
pregnancy or childbirth.  See Pregnancy Discrimination Act of 1978 (PDA) (Pub. L. No. 95-555, 92 Stat.). Sex also includes gender 
identity and sexual orientation. See Bostock v. Clayton County, 590 U.S. ___ 140 S. Ct. 1731 (2020). 
335 See 42 U.S. Code §2000e, et. Seq.  It is also unlawful to retaliate against an employee because they complained about 
discrimination, filed a charge of discrimination, or participated in an employment discrimination investigation or lawsuit.   
336 U.S. Equal Employ’t Opportunity Comm’n, Employment Tests and Selection Procedures (Dec. 1, 2007), 
https://www.eeoc.gov/laws/guidance/employment-tests-and-selection-procedures.  The EEOC provides examples of employment 
tests and selection procedures: cognitive tests; physical ability tests; tests assessing performance and aptitude on particular tasks; 
medical inquiries and physical examinations; personality tests and integrity tests; criminal background checks; credit; performance 
appraisals; and English proficiency tests.  
337 42 U.S.C. § 2000e-2(h). 
338 29 C.F.R. §1607.1(B) (2017).  
339 29 C.F.R. §1607.4(D) (2017).  
340 Id.  
341 42 U.S.C. §1981.  Courts have interpreted race to include color, ancestry, and ethnicity.  Courts have held that Section 1981 does 
not cover discrimination based solely on national origin; where national origin is a basis for a claim under Section 1981, race and/or 
ethnicity must also be a basis of the claim.  See Torgerson v. City of Rochester, 643 F.3d 1031, 10532 (8th Cir. 2011).  
342 See Comcast Corp. v. National Assoc. of African-American-Owned Media et. Al., 589 U. S. ____ (2020). 
343 The Age Discrimination in Employment Act of 1967, 29 U.S.C. § 621(d) (1967). 
344 Id. 
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345 U.S. Equal Employment Opportunity Commission, Questions and Answers on EEOC Final Rule on Disparate Impact and 
“Reasonable Factors Other Than Age” Under the Age Discrimination in Employment Act of 1967 (last visited January 27, 2020), 
https://www.eeoc.gov/laws/regulations/adea_rfoa_qa_final_rule.cfm.  The Supreme Court has ruled that disparate impact claims 
are available under the ADEA.  However, two appellate courts have concluded that disparate impact analysis does not apply to non-
employees, and discrimination in hiring is only unlawful if it is intentional.  See Kleber v. CareFusion Corp., No. 17-1206 (7th Cir. 
2019), and Villarreal v. R.J. Reynolds Tobacco Co., 839 F.3d 958 (11th Cir. 2016).  
346 See Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 180 (2009). 
347 42 U.S.C. § 12112 (1994). 
348 U.S. Equal Emp. Opportunity Comm’n, Employment Tests and Selection Procedures (Dec. 1, 2007), 
https://www.eeoc.gov/laws/guidance/employment-tests-and-selection-procedures. 
349 Workplace wellness programs are health-promotion and disease-prevention activities offered by some employers that sponsor 
group health plans. See Regulations Under the Americans With Disabilities Act, 81 Fed. Reg. 31125 (May 17, 2016) (rescinded).   
350 Paige Smith, Genetic Bias Law Has Worked Perfectly, or Maybe Not at All, Bloomberg Law (Jan. 15, 2020), 
https://news.bloomberglaw.com/daily-labor-report/genetic-bias-law-has-worked-perfectly-or-maybe-not-at-all.   
351 The Genetic Information Nondiscrimination Act of 2008, 42 U.S.C. Ch. 21F (2008).  Unlike the other statutes described in Section I 
of this chapter, GINA has been rarely invoked to date.  “It was far enough ahead of its time, in fact, that there hasn’t been a single 
successful lawsuit alleging discrimination by an employer using genetic information in the more than 10 years since the law has been 
in effect, according to legal scholars. And only 12 GINA cases have been filed by the Equal Employment Opportunity Commission—
none since 2017—according to a Bloomberg Law analysis of federal district court dockets.” Sonia M Suter, GINA at 10 years: the 
battle over ‘genetic information’ continues in court, Journal of Law and the Biosciences, 5: 495-526 (2019), 
https://academic.oup.com/jlb/article/5/3/495/5498593.  
352 The Genetic Information Nondiscrimination Act, 81 Fed. Reg. 31143 (May 17, 2016) (rescinded). 
353 Mark MacCarthy, Fairness in algorithmic decision-making, Brookings Institution (December 6, 2019), 
https://www.brookings.edu/research/fairness-in-algorithmic-decision-making/. 
354 For a non-exhaustive list of examples, see Nicol Turner Lee, Paul Resnick, & Genie Barton, Algorithmic bias detection and 
mitigation: Best practices and policies to reduce consumer harms, Brookings Institution (May 22, 2019), 
https://www.brookings.edu/research/algorithmic-bias-detection-and-mitigation-best-practices-and-policies-to-reduce-consumer-
harms/.  
355 The Future of Work: Protecting Workers’ Civil Rights in the Digital Age: Before the Subcomm. on Civil Rights and Human Services 
of the H. Comm. on Educ. & Labor, 116th Cong. (2020) (written testimony of Jenny R. Yang, Senior Fellow, Urban Institute at 8) 
[hereinafter Yang Testimony]. 
356 Aaron Smith, Searching for Work in the Digital Era, Pew Research Center (Nov. 19, 2015), 
https://www.pewresearch.org/internet/2015/11/19/searching-for-work-in-the-digital-era/. 
357 The Society for Human Resource Management reported that in 2016, 53 percent of surveyed employers used big data to make 
strategic human resources decisions, with the most common application for “sourcing, recruitment and selection.”  As Miranda 
Bogen and Aaron Rieke of Upturn note, the share has almost certainly grown since that time. Society for Human Resource 
Management, Jobs of the Future: Data Analysis Skills (Nov. 14, 2016), https://www.shrm.org/hr-today/trends-and-
forecasting/research-and-surveys/pages/data-analysis-skills.aspx;  Miranda Bogen & Aaron Rieke, Help Wanted: An Examination of 
Hiring Algorithms, Equity, and Bias, Upturn (Dec. 2018), https://www.upturn.org/reports/2018/hiring-algorithms/. 
358 Miranda Bogen & Aaron Rieke, supra note 358. 
359 Miranda Bogen & Aaron Rieke, supra note 357. 
360 By one definition, “[m]achine learning algorithms use statistics to find patterns in massive amounts of data.”  Karen Hao, What is 
Machine Learning?, MIT Technology Review (November 17, 2018), https://www.technologyreview.com/2018/11/17/103781/what-
is-machine-learning-we-drew-you-another-flowchart/. 
361 This evidence includes gold-standard randomized experiments: so-called “blind résumé” tests in which pairs of fictionalized 
résumés are sent to employers, identical except for randomized assignment of names.  Consistently, researchers find résumés 
bearing names typically associated with marginalized groups—people of color, women, and other groups—are substantially less 
likely to receive callbacks than otherwise-identical résumés bearing names associated with conventionally privileged groups, such as 
white or male names.  For two of many examples, see Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg more 
employable than Lakisha and Jamal? A field experiment on labor market discrimination. Am Econ Rev 94  (2004): 991-1013, 
https://www.aeaweb.org/articles?id=10.1257/0002828042002561; and Katherine B. Coffman, Christine L. Exley, & Muriel Niederle, 
When gender discrimination is not about gender, Harvard Business School Working Paper No. 18-054 (August 1, 2018), 
https://web.stanford.edu/~niederle/CEN_discrimination.pdf.  Research documents similar hiring discrimination based on age, 
disability status, sexual orientation and gender identity, and other characteristics.  For non-exhaustive summaries of some of this 
extensive research, see Stijn Baert, Hiring Discrimination: An Overview of (Almost) All Correspondence Experiments Since 2005, IZA 
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Institute of Labor Economics, Discussion Paper No. 10738 (April 2017), http://ftp.iza.org/dp10738.pdf; and David Neumark, 
Experimental Research on Labor Market Discrimination, J Econ Lit 56(3) (2018): 799-866, 
https://pubs.aeaweb.org/doi/pdfplus/10.1257/jel.20161309.  
362 For example, a 2017 study found the large bias facing African American workers had not declined at all over the past quarter 
century, while bias against Hispanic workers has declined only modestly.  Lincoln Quillian, Devah Pager, Ole Hexel, & Arnfinn H. 
Midtbøen, Meta-analysis of field experiments shows no change in racial discrimination in hiring over time, Proceedings of the 
National Academy of Sciences 114(41) (Oct. 10, 2017), https://www.pnas.org/content/114/41/10870.full. 
363 Upturn distinguishes between the interpersonal bias displayed by a hiring manager—that is, prejudices held by an individual 
person, whether implicitly or explicitly—and institutional, systemic (structural), and other forms of bias.  Many technology vendors 
market their automated products as a solution to bias in human resources departments, but without careful design these tools may 
absorb and exacerbate other types of bias, and even reflect interpersonal bias of their designers.  Miranda Bogen & Aaron Rieke, 
supra note 357. 
364 Yang Testimony at 7-8. 
365 Id. at 7. 
366 Algorithms are typically developed using an initial set of data (called “training data”) that are intended to reflect past hiring 
successes, which may embody existing biases.  Algorithms often use machine learning techniques to detect patterns in those data, 
and “[i]f the algorithm learns what a ‘good’ hire looks like based on that kind of biased data, it will make biased hiring decisions.”  
Gideon Mann & Cathy O’Neil, Hiring Algorithms Are Not Neutral, Harvard Bus. Rev. (Dec. 9, 2016), https://hbr.org/2016/12/hiring-
algorithms-are-not-neutral. 
367 See, for example, U.S. Equal Employment Opportunity Commission, Diversity in High Tech (May 18, 2016), 
https://www.eeoc.gov/special-report/diversity-high-tech; Patrick Thibodeau, Workday admits to Black diversity problem, pledges to 
improve, Tech Target (June 30, 2020), https://searchhrsoftware.techtarget.com/news/252485468/Workday-admits-to-Black-
diversity-problem-pledges-to-improve. 
368 This example comes directly from the results of an audit of a résumé-screening algorithm.  Miranda Bogen & Aaron Rieke, supra 
note 357. 
369 Yang Testimony at 7. 
370 Id. at 7. 
371 This phenomenon is called “automation bias.”  Kate Goddard, Abdul Roudsari, & Jeremy Wyatt, Automation bias: a systematic 
review of frequency, effect mediators, and mitigators, J Am Med Inform Assoc. 19(1) (2012): 121-7, 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3240751/.  
372 Yang Testimony at 7. 
373 The Future of Work: Protecting Workers’ Civil Rights in the Digital Age: Before the Subcomm. on Civil Rights and Human Services 
of the H. Comm. on Educ. & Labor, 116th Cong. (2020) (written testimony of Dr. Ifeoma Ajunwa, Assistant Professor, Cornell 
University Industrial and Labor Relations School at 3) [hereinafter Ajunwa Testimony]. 
374 The Future of Work: Protecting Workers’ Civil Rights in the Digital Age: Before the Subcomm. on Civil Rights and Human Services 
of the H. Comm. on Educ. & Labor, 116th Cong. (2020) (written testimony of Peter Romer-Friedman, Principal, Gupta Wessler PLLC 
at 7) [hereinafter Romer-Friedman Testimony].  
375 Id. at 7. 
376 Id. at 2. 
377 Id. at 2. 
378 “We provide experimental proof that merely removing demographic features from a real-world algorithmic system’s inputs can 
fail to prevent biased outputs.”  Romer-Friedman Testimony at 14, citing Ava Kofman & Ariana Tobin, Facebook Ads Can Still 
Discriminate Against Women and Older Workers, Despite a Civil Rights Settlement, ProPublica (Dec. 13, 2019); Piotr Sapiezynski, 
Avijit Ghosh, Levi Kaplan, Alan Mislove, & Aaron Rieke, Algorithms that “Don’t See Color”: Comparing Biases in Lookalike and Special 
Ad Audiences (Dec. 17, 2019), 
https://arxiv.org/pdf/1912.07579.pdf.   
379 Pauline Kim & Sharion Scott, Discrimination in Online Employment Recruiting, St. Louis University Law Journal 63(1), 2019, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3214898. 
380 Romer-Friedman asserts that many online targeted advertising practices violate current civil rights law, which prohibits job 
advertisements from discriminating against or indicating preference for members of protected classes. Romer-Friedman Testimony 
at 2. 
381 Dylan Walsh, Don’t Let Artificial Intelligence Pick Your Employees, Insights by Stanford Business (February 8, 2019), 
https://www.gsb.stanford.edu/insights/dont-let-artificial-intelligence-pick-your-employees.  Another study finds that 72 percent of 
résumés are never seen by human eyes.  Cathy O’Neil, How algorithms rule our working lives, The Guardian (Sept. 1, 2016), 
https://www.theguardian.com/science/2016/sep/01/how-algorithms-rule-our-working-lives. 
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382 Ajunwa Testimony at 6. 
383 Even if algorithmic tools do not expressly rely on protected characteristics such as race and ethnicity, gender, age, religion, or 
disability status, they may still produce discriminatory outcomes against a protected class.  For example, myriad correlates can be 
used to infer membership in a protected class, such as attending a women’s college, living in a predominantly Black neighborhood, 
or having a traditionally Hispanic name.  
384 Witness Jenny Yang describes her experience as a trial attorney at the U.S. Department of Justice Civil Rights Division, where she 
helped litigate challenges to pre-employment tests that were unrelated to applicants’ ability to succeed on the job, including 
cognitive tests that were found to disproportionately exclude African American and Latinx candidates, as well as physical ability tests 
that disproportionately screened out female candidates.  Yang Testimony at 9. 
385 Companies such as Pymetrics sell so-called “gamified hiring” tools, such as puzzles or other activities, and claim to evaluate a 
candidate’s suitability for a role based on their approach or performance.  These companies market their tools as a way for 
employers to reduce the human bias in their hiring processes.  But while Pymetrics claims to test for bias in its technology along 
certain dimensions such as race and ethnicity or gender, the company concedes that evaluating for fairness without regard to 
applicants’ disabilities—which can take many different forms—is more difficult. 
386 Miranda Bogen & Aaron Rieke, supra note 357. 
387 “In online assessments used by major companies, workers are asked if they agree with statements such as, ‘over the course of 
the day, I can experience many mood changes.’ Because Kyle had been diagnosed with bipolar disorder, these types of questions 
screened him out even though he was highly qualified for the job.”  Yang Testimony at 11. 
388 It is noteworthy that in most instances an applicant may never know that they were rejected based on a personality test.  In 
Kyle’s case, a friend who worked at one company where he had applied let him know that this was the reason he didn’t get the job, 
despite being highly qualified.  Cathy O’Neil, Personality Tests Are Failing American Workers, Bloomberg (January 18, 2018), 
https://www.bloomberg.com/opinion/articles/2018-01-18/personality-tests-are-failing-american-workers.  
389 Ajunwa Testimony at 7. 
390 Miranda Bogen & Aaron Rieke, supra note 357 at note 220. 
391 Two key reasons are that these technologies tend to be designed by white men, who hold the vast majority of technology-sector 
jobs, and tend to be “trained” on datasets that disproportionately include white faces.  See Joy Buolamwini & Timnit Gebru, Gender 
Shades: Intersectional Accuracy Disparities in Commercial Gender Classification, Proceedings of the 1st Conference on Fairness, 
Accountability and Transparency, PMLR 81:77-91 (2018), http://proceedings.mlr.press/v81/buolamwini18a.html; Lauren Rhue, 
Racial Influence on Automated Perceptions of Emotions, SSRN (November 9, 2018), https://ssrn.com/abstract=3281765; Tom 
Simonite, The Best Algorithms Struggle to Recognize Black Faces Equally, Wired (August 22, 2019), 
https://www.wired.com/story/best-algorithms-struggle-recognize-black-faces-equally/; Joy Buolamwini, Response: Racial and 
Gender bias in Amazon Rekognition — Commercial AI System for Analyzing Faces, Medium (January 25, 2019), 
https://medium.com/@Joy.Buolamwini/response-racial-and-gender-bias-in-amazon-rekognition-commercial-ai-system-for-
analyzing-faces-a289222eeced; Frank Pasquale, The Second Wave of Algorithmic Accountability, Law and Political Economy Blog 
(Nov. 25, 2019), https://lpeblog.org/2019/11/25/the-second-wave-of-algorithmic-accountability/.   
392 Patrick Grother, Mei Ngan, & Kayee Hanaoka, Face Recognition Vendor Test (FRVT) Part 3: Demographic Effects, National Institute 
for Standards and Technology, NISTIR 8280 (2019), https://nvlpubs.nist.gov/nistpubs/ir/2019/NIST.IR.8280.pdf. 
393 Lawmakers of color made up only 20 percent of Congress at the time.  Jacob Snow, Amazon’s Face Recognition Falsely Matched 
28 Members of Congress with Mugshots, Free Future (July 26, 2018), https://www.aclu.org/blog/privacy-technology/surveillance-
technologies/amazons-face-recognition-falsely-matched-28. 
394 Facial recognition has received widespread attention for its use by law enforcement; at least one-quarter of state and local police 
departments have access to the technology.  Concerns about potentially discriminatory impacts—as well as violations of privacy and 
data security —have led several states and localities to ban the technologies for law enforcement purposes.  As scrutiny of biased 
policing practices increased in mid-2020, several large firms including IBM, Amazon, and Microsoft announced they would 
temporarily halt sales of such products to law enforcement. Claire Garvie, Alvaro Bedoya, & Jonathan Frankle, The Perpetual Line-up, 
Georgetown Law Center on Privacy and Technology (Oct. 18, 2016), https://www.perpetuallineup.org/; American Civil Liberty Union, 
Face Recognition Technology, https://www.aclu.org/issues/privacy-technology/surveillance-technologies/face-recognition-
technology (last accessed July 2020); Evan Selinger & Woodrow Hartzog, What Happens When Employers Can Read Your Facial 
Expressions?, New York Times (Oct. 17, 2019), https://www.nytimes.com/2019/10/17/opinion/facial-recognition-ban.html; Rachel 
Metz, California Lawmakers Ban Facial-Recognition Software from Police Body Cams, CNN (Sept. 13, 2019), 
https://www.cnn.com/2019/09/12/tech/california-body-cam-facial-recognition-ban/index.html; Face Recognition Technology DOJ 
and FBI Have Taken Some Actions in Response to GAO Recommendations to Ensure Privacy and Accuracy, But Additional Work 
Remains (written testimony of Gretta L. Goodwin, Director Homeland Security and Justice), U.S. Gov. Accountability Office (2019), 
https://www.gao.gov/assets/700/699489.pdf; Naomi Nix & Rebecca Kern, Facial-Recognition Backlash Brews After Fury Over Police 



 

 
EDLABOR.HOUSE.GOV 
 

 
78 

THE FUTURE OF WORK: HOW CONGRESS CAN SUPPORT WORKERS IN THE MODERN ECONOMY 

 
Conduct, Bloomberg (June 26, 2020), https://www.bloomberg.com/news/articles/2020-06-26/facial-recognition-backlash-brews-
after-fury-over-police-conduct. 
395 Drew Harwell, A Face-Scanning Algorithm Increasingly Decides Whether You Deserve the Job, Wash. Post (Nov. 6, 2019), 
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