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September 13, 2018

The Honorable Betsy DeVos
Secretary of Education

U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, DC 20202

Re: Docket ID ED-2018-OPE-0042
Dear Secretary DeVos:

I write this comment in strong opposition to the rescission of the “Gainful Employment” (GE)
rule proposed in the Notice of Proposed Rule Making (NPRM) published in the Federal Register
on August 14, 2018. Finalized in 2014, the GE rule has a simple premise: to ensure that career
programs keep tuition and fees in line with the earnings students could reasonably expect to
make because of the program. It provides disclosures to alert students when programs are not
meeting debt-to-earnings (D/E) metrics and consumer protection safeguards that eliminate access
to federal student aid if a program fails such metrics for multiple years.

This crucial regulation sets the compliance standard for a longstanding mandate in the Higher
Education Act of 1965 (HEA) that requires career programs to either provide “training to prepare
students for gainful employment in a recognized occupation” or lose access to federal student
aid.! Without a compliance standard set through rulemaking, this statutory requirement will go
unfulfilled, leaving students and taxpayers to suffer at the hands of predatory programs pedaling
high-cost, low-quality degrees and credentials.

The Department of Education’s (Department’s) given rationales for rescinding the GE rule are
unsubstantiated. Of note are the following specious arguments:

e The NPRM misuses research findings to purposefully mislead taxpayers. The
Department claims that new research challenges the validity and accuracy of using
certain D/E calculations in the rule. However, this is not the case. Sandy Baum, one of
the researchers cited in the NPRM, has publicly stated that the Department’s
interpretation draws the opposite conclusion her research made, amounting to a
misrepresentation.” Baum is on record stating “[t]he [2014] GE rules are, if anything, too
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permissive.”® This selective use of sources reflects the relative weakness of the

arguments to rescind the GE rule.

The NPRM wrongly assumes that cost alone provides an accurate measure of
program quality. The NPRM suggests that high-quality programs have a greater chance
of failing GE “simply because it costs more to deliver the highest quality program.”*
This is the first of many places where the Department decides to focus on only one half
of the D/E calculation to make its point. Defining a high-quality program as one that has
high costs neglects a key part of assessing quality: whether a program has better results
(i.e. higher earnings for completers) when compared to other programs. The
Department’s suggestion that a program is high quality simply because it costs more
reflects what is regarded in the higher education community as a rampant fallacy — one
that is, at least in part, responsible for elevated higher education costs.” A program that
has low costs but results in higher earnings to students obviously has higher “quality”
than one that has high costs and low earnings. Such a program would have no problem
passing the GE rule.

The NPRM feigns concern with institutional burden. Claiming the GE rule imposes
undue institutional burden while simultaneously proposing to expand the earnings
disclosure requirements to all Title IV eligible programs is contradictory in nature. If
institutional burden is a deeply held concern by this Department, it would consider
keeping the disclosures narrowly focused on certain programs.

The NPRM falsely asserts that the GE rule limits postsecondary access based on
racial, gender, and geographic considerations. Many for-profit schools have an
established track record of enrolling disproportionate numbers of racial and ethnic
minorities, lower-income individuals, and single mothers.® The schools use aggressive
recruiting tactics and convince these individuals that the school’s career programs are the
key to a better life.” Students enroll in these programs not because of a lack of accessible
options, but because the programs successfully target underserved communities and low-
information consumers. However, there are programs that serve these same student
populations without failing GE. Analyses of GE data show several instances of similar
career programs in the same geographic area with drastically different D/E outcomes.? In
some of these cases, it is a career program at a for-profit school that has better D/E
outcomes than a nearby program at another for-profit.” This is proof that career
programs, even at for-profit institutions, can both serve vulnerable populations well and
pass GE. Data also show that when low-quality career programs lose access to federal
aid, students are still able to access higher education, often by enrolling in comparable,
lower-cost public programs.'® Instead of recognizing these truths, the Department argues
that rescission is necessary so as to not limit access to career programs for underserved
student populations. To allow the lowest-quality programs to aggressively target
vulnerable populations of students, and then suggest we cannot have a rule in place that
would hold these programs accountable because such oversight would limit
postsecondary access for vulnerable students is insulting.
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e The NPRM advances a baseless claim the GE rule inhibits workforce readiness. To
the contrary, evidence shows that career schools are using GE as a tool to rethink which
programs provide students with a greater chance of success in the workforce.!! Even
representatives of the for-profit education industry have agreed that the rule is working as
it should.'? Additionally, there are a host of pressing issues facing American workers,
such as wage stagnation, the erosion of power to organize, unpredictable schedules, and
lack of access to paid sick leave and other benefits that continue to be ignored by the
Trump Administration.'?

These baseless arguments are founded on a deeply disturbing premise: there are justifiable
reasons to provide low-quality programs access to students and their federal student aid dollars.
Rescinding the rule suggests there is no need to intervene when a career program charges more
than $30,000 for a credential that results in earnings of less than $15,000 per year.!* Eliminating
the rule when data show that, in many cases, students would have comparable earnings if they
had never even attended some career programs is baffling.!> To rescind GE and place no check
on the ability to access postsecondary education opportunities that saddle students with a lifetime
of unsurmountable debt is unconscionable.

Furthermore, by choosing to rescind the rule in its entirety, the Department is abdicating its duty
to regulate in the best interests of students and taxpayers. This abdication is fully aligned to the
desires of low-quality programs and institutions that, under federal statute are subject to the GE
requirement and accompanying regulation.

This proposed action does not exist in a vacuum — we have one year of GE data that clearly show
what is at stake with this rule. In the first round of GE data released January of 2017; nine out of
10 colleges with career programs had no failing programs.'® While eight out of 10 for-profit
schools also had no failing programs, 98 percent of the over 800 programs that failed the rule
were offered by for-profit colleges.!’

Since taking office, the Trump Administration has extended deadlines for schools to comply with
the rule, effectively suspending implementation of a rule that has been in effect since 2015;!8
declined to renew contracts with vendors who compile GE data for the Department, signaling
intent not to implement the regulation;'® supported House Majority efforts to strike the operative
language from the HEA that allows the Department to regulate on GE;?° and been sued by
multiple State Attorneys General for failure to uphold the current rule.?! Based on this track
record, the decision by the Department to rescind the rule seems less of a logical endpoint to a
thoughtful process and more akin to a step toward realizing the Administration’s larger goal of
redirecting tax dollars to unregulated corporate interests in higher education. By the
Department’s own analysis, the rescission of the GE rule will result in more than $5 billion of
additional federal student aid flowing to programs that would not have had access due to failing
GE.* Even considering the Department’s flawed arguments in their most favorable light, the
logical course of action would be to amend the rule to reflect the Department’s concerns, not to
rescind it in its entirety.
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Lastly, along with rescinding the GE rule, this NPRM seeks comment on the proposal to provide
program-level outcomes data for all Title IV programs. This proposal is, in no way, a substitute
for ensuring that career programs and programs at for-profit institutions are providing students
with educations that lead to gainful employment in a recognized profession, which is the legal
requirement of HEA. Compliance with this law must be the focus of the Department’s
regulatory process. Full rescission of the GE rule will leave students, taxpayers, and
policymakers unable to determine whether career programs provide their students gainful
employment in a recognized profession.

In the laws establishing and organizing the Department, the mission statement of the Department
includes promoting “preparation for global competitiveness by fostering educational
excellence.”” The GE rule ensures that workers who choose to enhance their skills in career

programs can do so with faith that the program will provide a real chance at a better job and a
better future.

I therefore urge you to abandon the proposed rescission and restore the GE rule.

Sincerely,

ROBERT C. “BOBBY” SCOTT
Ranking Member
Committee on Education and the Workforce
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