
 
Catherine L. Eschbach 
Director 
Office of Federal Contract Compliance Programs 
U.S. Department of Labor 
200 Constitution Avenue, NW 
Washington, DC  20210 
 

Re: Proposed Rule: Rescission of Executive Order 11246 Implementing Regulations 
(RIN 1250-AA17) 

 
Dear Ms. Eschbach: 
 
I write to oppose the proposed rule to rescind the implementing regulations for Executive Order 
11246 (EO 11246), as it weakens critical civil rights protections that benefit workers and 
applicants who are engaged in or seeking work that is funded by federal contracts, approximately 
20 percent of the American workforce.1  Taken together with President Trump’s rescission of EO 
112462 and the proposed elimination of the Office of Federal Contract Compliance Programs3 
(OFCCP), the office charged with implementing EO 11246, the proposed rule, “Rescission of 
Executive Order 11246 Implementing Regulations” (proposed rule), will further dismantle and 
undermine civil rights that protect American workers.4  I urge you to withdraw the Proposed 
Rule Rescinding the EO 11246 Regulations and work to urge President Trump to restore EO 
112465 to protect federal contract workers from discrimination.  
 
History of EO 11246: The Birth of Fair Employment Practices 
 
Each year, the federal government spends hundreds of billions of taxpayers’ dollars on federal 
contracts.6  In Fiscal Year (FY) 2024 alone, the federal government spent over $755 billion on 
contracts.7  There has been longstanding recognition that the government should ensure that 
employment opportunities created by tax dollars are fair and not tainted by discriminatory 
practices.  On June 25, 1941, with the U.S. poised to go to war, President Franklin D. Roosevelt 
signed Executive Order 8802 (EO 8802) in response to A. Philip Randolph and other civil rights 
leaders who sought fair employment practices for Black workers in our nation’s defense 
industry.8  This marked the first time ever that presidential action was taken to prohibit 
employment discrimination by private employers operating federal contracts and served as the 
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birth of fair employment practices in the United States.  That order initially only covered 
contractors from discriminating in certain defense-related programs.  Over the years, the order 
was expanded to bar illegal employment discrimination in all federal contracts, most notably in 
1965 when President Lyndon B. Johnson issued EO 11246.  It established a core principle of 
federal programs that, for the last 84 years, Presidents and Congresses of both parties adopted 
and expanded upon to prohibit discrimination in federally supported contracts.  This history 
underscores this proposed rule’s drastic departure from norm and purpose.   
 
Under EO 11246, the OFCCP was charged with the critical role of ensuring that workers are 
protected from discrimination in taxpayer-funded contracts—preventing approximately one-fifth 
of the entire U.S. labor force from being subjected to unlawful discrimination based on race, 
color, religion, sex, sexual orientation, gender identity, or national origin.9  In addition to 
OFCCP’s obligation to enforce anti-discrimination provisions under EO 11246, OFCCP is also 
charged with protecting federal contract workers against discrimination on the basis of disability 
and veteran’s status under Section 503 of the Rehabilitation Act of 197310 (Section 503) and the 
Vietnam Era Veterans’ Readjustment Assistance Act 11(VEVRAA), respectively.  Collectively, 
EO 11246, Section 503, and VEVRAA have ensured that employers that receive the privilege of 
contracting with the federal government do not use taxpayer dollars to unlawfully discriminate 
against workers and are held accountable for violations.  In its enforcement of EO 11246, Section 
503, and VEVRAA, OFCCP obtained over $260 million over the past decade for 250,900 
workers who faced discrimination on the job by federal contractors.12  During that same time 
period, over 22,000 workers received new job opportunities or salary adjustments.13  A review of 
OFCCP data shows that racial discrimination against African-Americans, arguably the impetus 
for EO 8802, is still pervasive in federal contracting with Black workers, particularly Black 
women, who are the primary monetary beneficiaries of OFCCP’s work.14  In Fiscal Year 2024, 
OFCCP recovered $22.5 million for affected workers through compliance evaluations—nearly a 
quarter of its annual budget.15   
 
The First Trump Administration’s Support for EO 11246 & OFCCP 
 
The efforts by the second Trump Administration to roll back protections under EO 11246, 
including this proposed rule, are in stark contrast to the first Trump Administration’s support for 
EO 11246 and the work of OFCCP to address discrimination against federal contract workers.  In 
2017, the White House issued a statement stating that President Trump was committed to 
protecting “employees from anti-LGBTQ workplace discrimination while working for federal 
contractors,” indicating that President Obama’s additions to EO 11246 protections would 
“remain intact at the direction of President Donald J. Trump.”16  During the entirety of the first 
Trump Administration, EO 11246 remained the law of the land.  In 2019, then-OFCCP Director 
Craig Leen testified that OFCCP’s efforts to both work with contractors and take enforcement 
actions against bad actors have “reduced discrimination and furthered OFCCP’s mission--
ensuring contractors’ comprehensive and proactive compliance with civil rights requirements and 
the rule of law.”17  On October 19, 2020, a U.S. Department of Labor (the Department or DOL) 
press release claimed that OFCCP “had its most productive history during the Trump 
Administration,” setting a record of recoveries of $40.6 million for FY 2019.18  Director Leen 
praised the “extraordinary success in accomplishing its critical mission of enforcing affirmative 



Catherine L. Eschbach 
September 2, 2025 
Page 3 
 
action and nondiscrimination obligations in employment.”19  This proposed rule represents a 
180-degree turn by this Administration from its previous support of OFCCP and EO 11246. 
 
Affirmative Action: An Important Tool to Effectuate Equal Opportunity for Federal 
Contract Workers 
 
EO 11246 is a core civil rights directive that also required federal contractors to take affirmative 
action to promote equal opportunity.20  These policies opened the door to qualified workers by 
requiring contractors to establish (affirmative) policies and practices (action) to ensure all 
applicants and employees receive an equal opportunity in recruitment, advancement, and terms 
of employment.  The regulations implementing EO 11246 require contractors meeting certain 
monetary thresholds to create an affirmative action plan, but it is important to understand what 
these plans include, and what they expressly do not.   
 
An affirmative action plan may include conducting job analyses, examining the available labor 
pool, developing placement goals, and evaluating how its employment compares to available 
labor pool.21  The regulations for EO 11246 expressly prohibit the use of quotas and 
discrimination on any protected characteristic, thus barring supplanting of “merit selection 
principles.”22  Rather, the purpose of affirmative action policies is to facilitate the identification 
and removal of discriminatory barriers to equal employment opportunity, such as biases against 
hiring or promoting non-white individuals.   There is ample evidence that discrimination still 
exists and that affirmative action policies are still needed; for example a 2023 study published by 
the National Bureau of Economic Research noted that there is “substantial evidence of labor-
market racial inequities in wages, employment, and mobility.”23  The same 2023 study found that 
Black workers continue to be disproportionately concentrated in lower-wage professions when 
compared to their white peers who have the same level as education, and they earn 20% less than 
their similarly educated white peers.24  Rather than incentivizing discrimination, affirmative 
action programs are an important tool to combat these existing  inequities and effectuate merit 
based equal employment opportunity. 
 
The Trump Administration’s proposition that diversity, equity, inclusion, and accessibility 
threaten a ‘merit-based’ society is a fundamental misunderstanding of EO 11246 and OFCCP’s 
work, including its affirmative action responsibility.25  EO 11246 and other anti-discrimination 
laws ensure that workers are hired because of their merit.  Affirmative action initiatives 
complement anti-discrimination requirements to ensure that an individual’s merit is not 
overlooked because of an employer’s discriminatory and unfair employment practices.  
 
Misapplication of Supreme Court Rulings 
 
The Administration claims the proposed rule is necessary as the existing regulations will be 
“vulnerable” to legal challenge in light of recent court rulings.26   The Department incorrectly 
applies two narrow Supreme Court cases, Students for Fair Admissions v. Harvard (SFFA)27   
and Ames v. Ohio Department of Youth Services (Ames)28,  to justify removal of affirmative 
action programs under EO 11246 for federal contract workers.  This Administration’s 
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interpretation of the narrow holding in the SSFA case in the proposed rule is a clear 
misapplication of the holding in this case.29 
 
To begin with, the Administration falsely equates affirmative action planning and demographic 
benchmarking with the race-conscious selection preferences that the Supreme Court invalidated 
in SFFA.  SFFA was narrowly focused on race-conscious admissions in higher education.30  The 
proposed rule acknowledges that the current regulations “expressly prohibit using placement 
goals as quotas or set asides” and that “no part of EO 11246’s regulatory scheme permits or 
requires illegal discrimination.”31 The regulations establish goals, and there is no clear indication 
that the Court in SFFA intended for their narrow holding to extend to race-conscious outreach or 
broader anti-discrimination efforts outside the bounds of education.  The proposed rule further 
justifies the removal of affirmative action provisions speculating that they “may have induced 
and incentivized [contractors] to consider characteristics like race and sex” to avoid enforcement 
actions by OFCCP.  This speculation is offered without evidence of even a single instance of 
such discrimination.  Such speculation is especially dubious given that affirmative action 
requirements for federal contractors have existed for over six decades, in one form or another.32    
 
Similarly, the proposed rule incorrectly invokes Ames v. Ohio Department of Youth Services as 
evidence that DOL’s current affirmative action tools are unconstitutional.  Simply put, the 
decision focused on burden-shifting standards in individual employment disputes in one judicial 
circuit.33  The Court did not rule on the legality of proactive outreach, affirmative action plans, or 
utilization goals for federal contractors.  
 
The Trump Administration’s reliance on SFFA and Ames throughout the proposed rule is 
misplaced.  Such cases do not invalidate the anti-discrimination framework in EO 11246’s 
implementing regulations or even address their policy objectives.  Rather, SFFA and Ames 
confirm that federal agencies must draw careful distinctions between unlawful preferences and 
lawful efforts to ensure equal opportunity for federal contract workers.   
 
The Recission of EO 11246 Will Leave Federal Contract Workers Vulnerable to 
Discrimination 
 
While federal contractors are still subject to laws requiring fair employment practices under Title 
VII of the Civil Rights Act (Title VII)34, the rescission of EO 11246 and the proposed removal of 
its regulations will harm federal contract workers in several areas.  First, the rescission creates 
gaps in coverage of anti-discrimination requirements for federal contract workers.  Title VII 
prohibits employment discrimination based on protected characteristics by employers who have 
15 or more employees.35  In contrast, EO 11246’s anti-discrimination requirements applied to 
employers who have federal contracts or subcontracts totaling more than $10,000.  Thus, with 
the rescission of EO 11246, federal contract workers who work for small employers will not 
have any recourse against discrimination when working on taxpayer funded contracts.36     
 
The rescission also removes critical proactive enforcement mechanisms to address 
discriminatory barriers for federal contract workers.  Through its enforcement of EO 11246, 
OFCCP had specific authorities that allowed it to identify and address patterns of discrimination 
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that are not always evident to individual workers.  Enforcement under Title VII is more limited 
and requires individual workers to file complaints of discrimination to the Equal Employment 
Opportunity Commission (EEOC).  In contrast, OFCCP both responds to individual complaints 
of discrimination and carries out compliance evaluations to assess workplace practices by 
contractors.  Through its compliance reviews process, OFCCP could proactively identify, 
investigate, and remedy patterns of discrimination.  Moreover, the removal of affirmative action 
requirements for federal contractors removes yet another proactive tool to create fair 
employment conditions that effectuate equal employment opportunity for federal contract 
workers.  Additionally, the rescission also leaves workers more vulnerable to unfair pay 
practices.  EO 11246 directed contractors to take affirmative action to ensure workers received 
fair treatment, including as it pertains to compensation, without regard to an employee’s 
protected characteristics.37   Accordingly, OFCCP’s reviews of contractor employment practices 
included proactive examination of their compensation systems. 
 
The first Trump Administration acknowledged the problem of pay discrimination in federal 
contracts, taking the position that OFCCP would focus on systemic compensation cases as part of 
its work to enforce EO 11246.38  In FY 2024, OFCCP reported recovering $10.4 million in salary 
adjustments for over 3,000 workers.39   Both EO 11246 and the work of OFCCP are critical to 
ensuring federal contract workers receive equal pay for their work and to address federal 
contractors’ discriminatory compensation practices. 
 
The proposed rule rescinding the EO 11246 regulations is the latest in a disturbing pattern of the 
Trump Administration’s hostility towards the federal government’s role in protecting civil rights, 
and it is an abdication of the responsibility of the executive branch of the federal government to 
ensure equal opportunity for federal contract workers.  For these reasons, I ask the Department to 
withdraw this harmful proposal and restore EO 11246. 
 
Sincerely, 
 
 
 
_____________________                     
ROBERT C. “BOBBY” SCOTT 
Ranking Member 
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