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The first eight months of the Trump administration have been marked by a continuous
attack on existing worker protection laws." Congress and the administration have weak-
ened protections to ensure Americans are safe on the job; receive fair pay and benefits;
can save for retirement; can access high-quality training programs; have a voice on the

job; and are not discriminated against at work.

One of the latest attempts to dismantle worker protection laws is the poorly named
“Save Local Business Act,” introduced by U.S. House lawmakers in late July.* While the
legislation is cast as a boon for small-business owners, it is actually an effort to unravel
80-year-old worker safeguards, specifically “joint-employer” responsibility requirements
that help to hold companies that cheat workers out of earned wages or violate the right
of workers to come together in unions accountable for those actions. In tandem with
this effort, President Donald Trump is using his executive authority to ensure that his

administration does not enforce these long-standing workplace laws.?

Yet joint-employer protections are as important today as when they were created—help-
ing to ensure large corporations cannot escape liability for their own labor law viola-
tions by relying on smaller companies to supply their labor force. The true effect of the
legislation is to let large corporations off the hook when they infringe on workers’ rights,
and, consequently, leave smaller companies solely liable for any workplace misdeeds and

workers unprotected.

In contrast to near-unified opposition by Democrats to previous anti-worker legislation,
a handful of Democratic lawmakers—along with numerous Republicans—support
H.R. 3441, raising concerns that the bill may pass the House and possibly even become
law.* This brief attempts to correct the misinformation about the “Save Local Business
Act” and expose the bill and Trump’s rollback of joint-employer protections for what
they really are—a power grab by big corporations that comes at the expense of working

people and small-business owners.
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Key facts: 21st-century workers and small businesses need
joint-employer protections

* For more than 80 years, American lawmakers recognized that the company that signs a worker’s
paycheck may not be the company that controls workplace conditions. Federal laws governing
the minimum wage, collective bargaining rights, workplace safety, anti-discrimination, family and
medical leave, and protections for migrant workers all include employment definitions that help
ensure that companies that share control over workplace conditions are jointly liable for viola-
tions of the law.® Joint-employer responsibility is an infrequently used but powerful tool to ensure

workers'rights are protected.

Large corporations can reduce worker pay and increase corporate profits by outsourcing their
workforce to smaller labor subcontractors. Likewise, fast-food franchisors can structure their
contracts in ways that go beyond a corporation’s need to control brand quality to provide it the

authority to control work conditions at individual restaurants.®

This retention of control by larger corporations can result in outsourced workers being cheated
out of wages and deprived of their rights. For example, a 2009 study looking at the warehouse
and logistics industry—which relies heavily on third-party logistics firms and staffing agencies—
found that 25.2 percent of workers reported minimum wage violations; 44.3 percent reported not
being paid overtime; and 66 percent reported being required to work off the clock.”

Very few corporations that contract with a staffing agency or a franchise would be found to be

a joint employer under existing protections—but large corporations are claiming that these
responsibilities are harming industry growth. All evidence points to the contrary. The portion of
the American workforce employed by temporary help agencies or as on-call workers, contract
workers, independent contractors, or freelancers grew from 10.7 percent to 15.8 percent between
2005 and 2015.81n 2015 and 2016—as the Obama administration beefed up its enforcement

of these protections—franchise employment grew by 3 percent and 3.5 percent respectively,

outpacing growth in private, nonfarm employment.’

The truth is that H.R. 3441 and Trump’s efforts to prevent the enforcement of joint-employer re-
sponsibilities will harm workers and small businesses, while allowing large corporations to escape

accountability for their actions.
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Federal law holds companies with the power to improve
conditions responsible

American worker protection laws have long accounted for the fact that the company that
signs a workers’” paycheck is not always the company that controls workplace conditions.
Federal lawmakers crafting minimum wage, collective bargaining, workplace safety, anti-
discrimination, family and medical leave, and migrant worker protection laws included
broad definitions of employer to ensure that companies that share control over work-

place conditions are jointly liable for violations of the law."

For example, the Fair Labor Standards Act (FLSA)—the law governing child labor,
federal minimum wage, and overtime—was enacted in 1938 using an expansive defini-
tion of employer. Federal lawmakers modeled the definition of the term “employ”™—
including the words “to suffer or permit to work™ —after state-level child labor laws,
which used this language to enforce penalties against lawbreaking businesses that used
middlemen to hire and supervise child laborers, according to a brief by the National
Employment Law Project and the Laborers’ International Union of North America." In
this way, the law ensured that large companies with the power to regulate workers could

not escape liability for violations that they knowingly permit to occur.

Over the years, courts have validated this robust definition of employer. For example,
in the 1947 U.S. Supreme Court decision Rutherford Food Corp. v. McComb, the court
found that meat boners employed by a labor subcontractor were also employees of the
slaughtering plant because “the operations at the slaughterhouse constitute an inte-

grated economic unit.”"?

However, Republican administrations in the latter half of the 20th century weakened
the enforcement of these protections. Reagan-era appointees to the National Labor
Relations Board (NLRB) narrowed the interpretation of joint employer under the
National Labor Relations Act (NLRA), the federal collective bargaining law, in the
1984 decisions in Laerco Transportation and TLI Inc. The NLRB decisions required
employers to not just have the right to control but also to exercise that right through
direct and immediate control over employees.* And during the administration of for-
mer President George W. Bush, the U.S. Department of Labor (DOL) nearly stopped
enforcing wage protection laws altogether, assessing fines on only 6 percent of com-
panies found to have stolen wages and avoiding use of joint-employer protections in

subcontracted workplaces.'*

The Obama administration reasserted its power to enforce joint-employer protections in

outsourced jobs in order to ensure that workers’ rights on the job were protected.
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In 2016, the DOL’s Wage and Hour Division issued legal guidance detailing the types

of subcontracting and labor outsourcing relationships that would create a joint-employ-
ment relationship for the purpose of enforcing minimum wage and overtime laws." The
guidance, chronicling decades of reported decisions, reasserted that a joint-employment
relationship can be established not only when an outsourcing company has direct con-
trol over the work performed, but also based on an analysis of numerous factors. These
include when the outsourcing company indirectly controls work through its contractual
relationship with a labor supplier beyond a reasonable degree of oversight; when an
employee’s work is integral to the business; and when the relationship is between work-

ers and the company is long term or indefinite.'s

One year earlier, the NLRB issued a decision in Browning-Ferris that returned to the
NLRB’s long-standing definition of joint employer, thereby ensuring that recycling
workers employed by a staffing firm and working on-site with regular employees were
able to exercise their right to form a union and bargain collectively.'” After considering
the specific facts of the case, the NRLB determined that the workers, who had voted

to form a union, had a right to bargain both with their direct employer—the staffing
firm Leadpoint Business Services—as well as the contracting firm Browning-Ferris
Industries. The NLRB reviewed the “totality of the circumstances” in reaching this deci-
sion, citing in particular, the fact that Browning-Ferris retained the right to enforce its
own hiring standards; control termination decisions; and impose a ceiling on wages.'*
In its decision, the NLRB explained how the Reagan-era standard did not reflect current

economic realities:

[ The Reagan-era] requirements—which serve to significantly and unjustifiably nar-
row the circumstances where a joint-employment relationship can be found—Ileave

the Board's joint-employment jurisprudence increasingly out of step with changing
economic circumstances, particularly the recent dramatic growth in contingent employ-
ment relationships. This disconnect potentially undermines the core protections of the
Act for the employees impacted by these economic changes. In the Supreme Court’s
words, federal regulatory agencies “are supposed, within the limits of the law and of fair
and prudent administration, to adapt their rules and practices to the Nation's needs in

a volatile, changing economy.”"

The Browning-Ferris decision caused an uproar in the business community and among
many Republicans on Capitol Hill. Yet corporate industry groups were even more
alarmed by an ongoing NLRB case involving the world’s largest franchisor, McDonald’s
USA LLC. McDonald’s workers across the country alleged that they were punished
after exercising their NLRA-protected right to participate in “Fight for $15” protests

to demand higher wages and a union.?* In 2014, the NLRB general counsel issued a
complaint holding that McDonald’s USA LLC and many local franchises should be
held jointly responsible for illegally firing, threatening, or otherwise punishing Fight for
$15 workers.* This still-pending complaint was issued under the old, narrower joint-

employer standard prior to the Browning-Ferris revision.
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In his opening arguments before an administrative law judge, NLRB attorney Jamie
Rucker emphasized how the corporation “dictates working conditions” through its
operating manual, corporate computer system, and business consultants.”? Recalling an
incident when a corporate operations consultant urged an owner to reduce employee
wages in order keep them in line with the wages paid by other nearby franchises, Rucker
argued that McDonald’s, “is at the center of labor relations, and labor relations are con-

223

ducted by employers, not by bystanders.

The case is still being tried, and no decision has been issued. A ruling in favor of the
Fight for $15 workers would apply only to workers in this case, not all franchisors.
However, worker advocates believe these changes could open the door to a significant
numbers of franchise workers, giving them the power to negotiate for better wages
and benefits.

To be clear, the McDonald’s case represents a rare instance where the federal govern-
ment is pursuing joint-employer claims against a franchisor. Very few corporations that
contract with a staffing agency or a franchise would be found to be a joint employer
under the existing protections. To date, a franchisor has never been held liable as a joint
employer under the FLSA.**

However, the ability to enforce joint-employer responsibility helps ensure compliance
with workplace laws. For example, in July 2016, the Subway restaurant chain entered
into a voluntary agreement with the DOL to improve minimum wage compliance across
its 27,000 franchises.”® In the three years prior, the DOL had required Subway franchises
to pay more than $2 million in back wages for 6,000 workers.*

Indeed, the Obama-era regulatory changes combined with the administration’s enforce-
ment of workplace protections promised to help combat some of the most egregious

violators and shift more control back to smaller companies.

Turning back the clock on worker protections

Unfortunately, President Trump and anti-worker lawmakers are moving to undo the
Obama-era joint-employer reforms. In June, the Trump administration withdrew DOL's
joint-employment guidance.”” Moreover, President Trump nominated two Republican
lawyers, William Emanuel and Marvin Kaplan to the NLRB.*® As a result of their Senate
confirmations, Republicans now hold a majority of seats on the board and are likely to

roll back its recent joint-employer Browning-Ferris decision.”

Worse yet, lawmakers in Congress want to go even further by changing statutory defini-
tions of employer that have been on the books more than 80 years. In late July, House
lawmakers released the H.R. 3441, or the “Save Local Business Act,” to significantly
narrow the definition of employer under the FLSA and the NLRA.*
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Under the proposed law, only corporations that directly supervise workers through
setting individual rates of pay; hiring and firing workers; and being involved in the day-
to-day supervision could be held responsible for compliance with the law. While the
legislation creates a giant loophole for lawbreaking corporations—it does nothing to

protect workers and small-business owners.

Ignoring the fact that an increasing share of American workers are employed by tempo-
rary staffing firms, franchises, and other sorts of labor suppliers, anti-worker lawmakers
claim that the existing joint-employer language in the FLSA and NLRA is no longer
necessary. Shortly prior to the bill’s release, Rep. Tim Walberg (R-MI), chairman of the
House Education and the Workforce Subcommittee on Health, Employment, Labor
and Pensions, argued that “those are two old laws and weren’t made for anything that we

have in the present world.”'

Indeed, supporters of the bill tie themselves in knots to argue that these changes
are all about helping the little guy. House Education and the Workforce Committee

Chairwoman Virginia Foxx (R-NC) issued a statement at the bill’s release, asserting:

Right now, local employers across the country face an enormous amount of uncertainty
because of a vague and confusing joint employer standard. Congress cannot sit on the
sidelines while this harmful scheme threatens to destroy jobs and make it harder for

entrepreneurs to achieve the American Dream of owning a business.>®

And at a recent hearing before the committee on the joint-employer standard, Mary
Kennedy Thompson, a representative of the International Franchise Association and
the Dwyer Group, a holding company for 11 franchisors, claimed that, “the franchising
community is holding their breath right now,” as the Obama-era policies prevent fran-

chising corporations from offering opportunities to aspiring small-business owners.*

Yet, all existing evidence points to the contrary. According to data from the International
Franchising Association—the main lobby group for corporate franchisors—the fran-
chising industry grew throughout the Obama administration. Total franchise employ-
ment rose by 3 percent in 2015 and 3.5 percent in 2016, rates higher than franchise
employment growth in the year prior to the Browning-Ferris decision, and outpacing
growth in private, nonfarm employment.** New franchise establishments also steadily
increased by 1.6 percent in 2015 and 1.7 percent in 2016.%

Likewise, employment at temporary staffing firms continued to grow. In a paper for the
National Bureau of Economic Research, Lawrence Katz and Alan Krueger found that
the portion of the American workforce employed by temporary help agencies or as on-
call workers, contract workers, independent contractors, or freelancers grew from 10.7
percent to 15.8 percent between 2005 and 2015.%
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And while opponents of worker protections like to claim that ensuring subcontractor com-
pliance with worker protection laws is too confusing, large companies increasingly review
their subcontractors’ record of past compliance with workplace laws in order to ensure
future compliance. For example, prior analysis from the Center for American Progress
Action Fund shows that at least 8 of the top 10 U.S. Department of Defense contractors in

2016 had experience reviewing their own contractors’ compliance record.”

Domestic outsourcing is reducing workers’ wages and power

All of this begs the question, why are large corporations so enamored with labor subcon-

tractors in the first place?

Many argue that corporations choose to outsource workers in order to focus on the cor-
poration’s core competencies—or its competitive advantages—but shedding workers
can also be done for the wrong reasons. Without strong joint-employer protections and
aggressive enforcement, domestic subcontracting can allow large companies to drive
down labor costs and avoid direct oversight of compliance with a host of workplace pro-

tection laws, circumvent worker organizing, and too often lead to a race to the bottom.*®

This sort of outsourcing of domestic labor is common in working-class jobs, particularly
for janitorial positions and security officers, hotel and restaurant workers, homecare
workers, agricultural laborers, coal miners, as well as construction and warehouse work-
ers. Indeed, from Amazon and Uber to Walmart and McDonald’s, many of the country’s
largest and fastest-growing companies rely on contracted labor or franchises to supply

their workforce.

In their NBER paper, Katz and Krueger estimate that 23.6 million Americans were
employed by temporary help agencies or work as on-call workers, contract workers,
independent contractors, or freelancers as of November 2015.% Franchises employed
another 7.4 million American workers in 20185, according to a report prepared for
the International Franchise Association.* Combined, this represents about 1 in §

American workers.*

To be sure, most corporations that contract with a staffing agency or a franchise do not
do so with the aim of violating worker protection laws nor would they be found to be
ajoint employer under existing protections. However, in some instances, corporations
may be relinquishing the official title of employer but not control over their labor suppli-

ers’ basic business decisions or workplace conditions.

While franchising historically represented an arm’s length contracting agreement,
product and operations uniformity is increasingly essential to many fast-food corpora-

tions.” Some industry giants control almost every aspect of a fast-food franchisee’s
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business with operations manuals that stretch to nearly 1000 pages, dictating every-
thing from requirements of workers’ training, dress, and appearance to approved
food and merchandise suppliers to participation in advertising, sales promotions, and
required computer systems.** What’s more, franchisors often dictate restaurant loca-
tion while charging high royalty fees to business owners to operate their restaurant.
And they can continually monitor franchise compliance through their computerized
bookkeeping and scheduling systems, as well as through corporate business consul-

tants whose job it is to scrutinize restaurant owners.*

While it is essential for franchisors to control brand quality, corporations can use
franchise contracts and ongoing interactions to indirectly control restaurant workers,
which can result in outsourced workers being cheated out of wages and deprived of
their rights. Indeed, in the ongoing case against McDonald’s, the NLRB attorney Jamie
Rucker alleges that the corporation’s human resources staft assisted stores in “talking to
their employees about why they shouldn’t unionize and why they weren't earning $15
an hour, identifying potential organizing activity, and changing the store procedures to
stymie organizing efforts.”*® And Rucker explains, “In an email [one corporate human
resources representative ] noted that, “This is a partnership between McDonald’s and the

franchisee that requires 100 percent support,” and related to, “co-employment liability”+’

Moreover, a franchise restaurant owner, facing slim profit margins, may not be able to
agree to any collectively bargained wage and benefits increases without first renegotiat-

ing the terms of their franchise agreement.*

And, according to New York University’s Andrew Elmdore, “Since franchisors aggres-
sively police nearly all cost variables, suppressing employee wages is one of the few
ways that franchisees can boost store profit by cutting costs.”*’ A review conducted by
Bloomberg found at least one violation of the FLSA in 75 percent of investigations of
fast-food restaurants conducted by the Department of Labor during the Obama admin-
istration. The 4,000 investigations resulted in the recovery of $14 million in back wages
for 57,000 workers.>°

Low wages and rampant workplace law violations are true of other sorts of labor sup-
pliers as well. Moreover, the outsourcing may not stop with a single subcontractor. In
the hotel and grocery industries, for example, janitorial work is often outsourced to
cleaning companies which may in turn hire small businesses to provide workers for
specific shifts or sites.”" Every business owner in this chain needs to extract a profit,
while labor represents one of the few business costs that subcontractors can control,
according to Dr. David Weil, who spearheaded efforts to strengthen enforcement of
joint-employer standards as head of the DOL’s Wage and Hour Division during the

Obama administration.>
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As aresult, these contracted workers are paid very low wages, and the incentives to
violate the law are high. A 2016 study by researchers at the University of California,
Berkeley Labor Center found that janitors working for a contracted cleaning company

earned 20 percent less than noncontracted janitors.>

In the heavily outsourced coal mining industry, contract miners in underground opera-
tions have significantly higher rates of traumatic injuries and exposure to fatality risks as
compared with direct employees of mining companies.** Another study looking at the
warehouse and logistics industry—which relies heavily on third-party logistics firms
and stafling agencies—found that 25.2 percent of workers reported minimum wage vio-
lations; 44.3 percent reported not being paid overtime; and 66 percent reported being

required to work off the clock.*

Clearly, not every violation in these industries is due to large companies controlling the
decisions of small businesses. Enforcement agencies and courts must decide whether a

franchisor or contractor is a joint employer based on the specifics of the case.

The Obama-era reforms would have allowed this to happen. Workers would be able to
hold accountable the companies with the real power to ensure compliance with work-
place protection laws. And temporary staffing agencies, subcontractors and fast food
franchisees could begin to enjoy greater independence as larger corporations chose to
relinquish control in order to avoid being held responsible for their legal compliance.
However, President Trump’s executive actions and H.R. 3441 would rig the rules of the

game in the favor of large corporations.

Conclusion

Corporate lobbyists would like working people and policymakers to believe that worker
protection laws created in the 20th century are a thing of the past that should be cast
aside along with flip phones and fax machines. But pro-worker policymakers should not
be fooled. These protections provide an important check on corporate power. Without
strong joint-employer protections, workers will be vulnerable to wage theft and viola-
tions of their rights, and small businesses will have less control over decisions effect-

ing their businesses. Pro-worker lawmakers should stand up to attempts by President

Trump and Congress to dismantle these important protections.
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